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131 Filed June 6 1942 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 16007. 

1. Boyd F. Schaff, 45-J Ridge Road, Greenbelt, Maryland; 

2. Max H. Chapman, 45-N Ridge Road, Greenbelt, Mary¬ 
land; 

3. WiLLLiM F. CuLLiNEY, 3321 Oakiiiont Avenue, Philadel¬ 
phia, Pennsylvania; 

4. Joseph L. Maher, 50 Crescent Road, Greenbelt, Mary¬ 
land; 

5. Hekschel Young, 15-A Ridge Road, Greenbelt, Mary¬ 
land, Plaintiffs, 

V. 

R. W. Claxton, Incorporated, a corporation, 406 - 12tli 
Street, S.W., Washington, D. C., Defendant. 

Complaint for Negligence—Automobile Collision. 

1. The jurisdiction of this Court is invoked under its 
general power to hear actions at law, including claims for 
damages caused by negligence (D. C. Code, 1940, Sections 
11-301, 11-306). 

2. Plaintiffs, Boyd F. Schaff, Max H. Chapman, William 
F. Culliney, Joseph L. Maher, and Herschel Young, are all 
adult citizens of the United States and reside at the resjjec- 
tive addresses stated in the caption of this complaint. 

3. Defendrant, R. W. Claxton, Incorporated, is a corpo¬ 

ration having its principal office in the District of 

132 Columbia at 406 - 12th Street, S. W. 

4. Defendants ownership of offending vehicle. On 
or about May 7, 1941, defendant owned a 1938 model Dodge 
truck, which was used in the operation of defendant’s busi¬ 
ness. 

5. Due care of plaintiffs, negligence of driver operating 
defendant's truck with defendant’s consent and collision 
caused thereby. On or about May 7, 1941, plaintiffs were 
travelling in a southwesterly direction on West Virginia 
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Avenue, N.E., in the District of Columbia, in a 1941 model 
PhTuoutb sedan automobile, owned and operated by plaiii- 
titi Boyd F. Schaff. Said Boyd F. Schalf was driving on 
the right-hand side of said Avenue, and otherwise in com¬ 
pliance with the applicable traffic regulations, and all of 
plaintiffs were exercising due care and vigilance for iheir 
own safety and for the safety of other persons. Upon llie 
same occasion, said truck owned by defendant was driven 
on said Avenue by a driver as agent of, and with the (jon- 
sent of, defendant. Said drivei- negligently, recklessly, and 
in utter disregard of the-safety of plaintiffs, caused the 
said truck to swerve over into the lane of traffic in wliicli 
the automobile occupied by plaintiffs was moving, and to 
strike the said automobile, thereby completely demolishing 
said automobile and causing serious bodily injury to each 
of plaintiffs. 

fi. Damages. Said car owned by plaintiff, Boyd F. Schaff’, 
was so completely demolished as to leave only a sera]) 
value. Each of plaintiffs suft’ered lacerations, contusions, 
and fractures, required hospitalization and medical sc^va-- 
ices, lost considerable time from his habitual employndmt 
and the earnings therefrom, and suffered extreme 
13:> ])ain and suffering, all to the damage to each of ply in¬ 
tiffs in the amount of .$10,000.00, making total dy.m- 
ages of $50,000.00. 

Wherefore, each of plaintiffs demands .iudgmeiit agai nst 
defendant in the amount of $10,000.00, together with their 
res])ective costs of this suit. 

Caesar L. Aiello, 

Llewellyn C. Thomas, 

901 Hibbs Building, j 

Washington, D. C., I 

Attorneys for plaintiff^ 

Plaintiffs demand a jury trial. 

Caesar L. Aiello, 

Llewellyn C. Thomas, 
Attorneys for plaintiffs. 
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Filed Jun 23 1942 

Answer. 

Comes now the defendant R. \V. Claxton, Incorporated, 
by its attorney, and, for answer to the complaint exhibited 
against it in the above entitled cause, says that: 

1. It neither admits nor denies the allegations in this 
paragraph. 

2. It is without knowledge or information sufficient to 
form a belief as to the allegations of this paragraph. 

3. It admits the allegations in this paragraph. 

4. It admits that it owned a certain 1938 Dodge truck, 
which was used in the operation of its business; but, if the 
plaintiffs assert that the said truck was used on this de¬ 
fendant’s business at the time of the happening of the acci¬ 
dent in question, it denies any such allegation. 

5. It admits that its certain truck was involved in a col¬ 
lision at the time and place alleged with an automobile oper¬ 
ated by the plaintiff Schaff. It is without knowledge or 
information sufficient to form a belief as to the ownershi]) 
of the said automobile, as to the manner in which plaintiff 
Schaff was operating said automobile, as to the manner in 
which its truck w’as being operated, and as to the conse¬ 
quences of the collision. It denies each and every 

135 other allegation of said paragraph; and denies par¬ 
ticularly that its truck w’as being operated at said 

time and place by its agent or by any person with its knowl¬ 
edge and consent. 

6. It is without knowledge or information sufficient to 
form a belief as to the allegations of this paragraph. 

Albert F. Beasley, 

Investment Building, 
Washington, D. C., 

Attorney for Defendant. 

136 Filed Feb 10 1943 

Pretrial Proceedings. 

Statement of Nature of Case: 

This is an action for damages growing out of an auto¬ 
mobile collision. 
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Plaintiffs claim that plaintiff #1 was driving bis auto¬ 
mobile in a southwesterly direction on West Virginia Ate- 
nue, N.E. in the 20 hundred block thereof; that plaintiffs 
.-r2, o, 4 and 5 were passengers therein; that defendant, 
through its agent, was driving its automobile in a norili- 
easterly direction on West Virginia Avenue in the same 
block; that defendant, through its agent, was negligent in 
that it swerved its automobile out of the line of traffic on 
to the wrong side of the highway, violated Section 23 of the 
Traffic and Motor Vehicle Regulations of the District of 
Columbia and drove the automobile at an excessive rate of 
speed; that such negligence proximately caused the cdI- 
lision between defendant’s automobile and the automobile 
in which plaintiffs were riding, plaintiff being the 
driver thereof, resulting in serious and permanent injuries 
to plaintiffs and damage to the automobile of i)laintiff #1. 

Defendant admits ownership of the automobile but de¬ 
nies any agency on the part of the driver thereof at the 
time of the collision alleged by the plaintiffs. It claims tiat 
its automobile was driven away by a person not in its e|n- 
ploy and without its knowledge or consent, after it had been 
l)arked at a place a distance from the scene of the collision, 
by one of its employees for the purpose of making deliv¬ 
eries, its said automobile being a pick-up truck used in nm k- 
ing deliveries of merchandise sold by the defendant. i 
Defendant also denies each and every act of negligeijce 
claimed by the plaintiffs. i 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequ(Mit 
course of this action shall be governed by the follow! ig 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

Bills initialed by the Pre-Trial Justice may be received 
in evidence without formal proof. 

Photographs initialed by the Pre-Trial Justice may l|■>e 
received in evidence without formal proof. j 

Traffic regulation referred to above may be received iin 
evidence without formal proof. 

i 

i 

I 

I 
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Counsel for plaintiff will obtain more detailed bills with 
respect to those not stipulated and submit them to counsel 
for defendant in an endeavor to stipulate with respect to 
same. 

Copy of the medical reports will be furnished by counsel 
for plaintiff to counsel for defendant. 

137 Dated February, 1943. 

David A. Pine 

Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

C. L. Aiello, L. C. Thomas, 

Plaintiff. 

A. F. Beasley, E. X. Murphy, 

Defendant. 

138 Filed June 18 1945 

Order on Mandate Reversing Judgment of the District 

Court. 

The plaintiffs, Boyd F. Schalf, Max H. Chapman, Wil¬ 
liam F. Culliney, Joseph L. Maher and Herschcl Young, 
having appealed to the United States Court of Appeals for 
the District of Columbia from the judgment entered in this 
cause on the 17th day of .June, 1943, and said Court liaving 
issued its mandate dated the 9th day of August, 1944, 
wherein it was ordered and adjudged that the judgment of 
the District Court appealed from in this case be reversed 
with costs assessed at $47.25 in favor of the appellant, plus 
the actual cost of printing their briefs in the amount of 
$184.00, and that the said cause be remanded to the said 
District Court for further proceedings not inconsistent 
with the opinions of said Court in this cause; 

Now upon the mandate of the United States Court of 
Appeals for the District of Columbia, dated the 9th day of 
August, 1944, 
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I I 

i ] 

’♦! 

I 









7 


It is Adjudged, Ordered and Decreed that the judgment 
of this Court entered June 17,1943, be and the same is liel’e- 
by vacated and set aside; that this cause be restored to ^he 
docket and trial calendar for further proceedings i]i 

139 accordance with such mandate; that judgment be (‘ii- 
tered that the plaintiffs, Boyd F. Schaff, l\Iax 11. 

(Jhapnian, William F. Culliney, Joseph L. Maher and H(^r- 
schel Young, recover of the defendant the sum of $47.]2o 
as costs on appeal, plus the actual cost of printing tlnlir 
briefs in the amount of $184.00, and that it have execution 
therefor. j 

Matthew F. McGuire 
Justice. 

No objection to form. 

James M. Earnest, 

Attorney for defendant. j 

• # « • * * * • 

140 Filed Oct 29 1946 ! 

j 

Motion for Leave to Amend Complaint. 

Boyd F. Schaff, Max H. Chapman, William F. Cullinec, 
Joseph L. Maher, and Herschel Young, plaintiffs in tlijs 
cause, by their attorneys, move the Court for leave jo 
amend paragraph 5 of their complaint to read as follow.T;: 

“5. Negligence of servant of defendant and collisicjn 
caused thereby. On or about May 7, 1941, a servant o^, 
and employed by, defendant as a truck drive)' for deliverv 
of fish to customers of defendant, drove the aforesaid truciv 
1o the Fat Boy Restaurant, 2201 New York Avenue, Nortlt- 
east, for delivery of fish. Said servant of defendant thei^, 
in pui'suance of his employment, negligently and carelesslV 
left said truck, unattended and with the ignition key re¬ 
maining in the lock, while said servant went inside said 
restaurant for delivery of fish. Two other persons theh 
and there entered said unattended truck, and finding thj 
key in the ignition lock, drove said truck on the highwa;: 
until the collision hereinafter described. MTiile said truck 
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was on the highway, plaintiffs were travelling in a south¬ 
westerly direction on West Virginia Avenue, Northeast, in 
a 1941 model Plymouth sedan automobile, owned and oper¬ 
ated by plaintiff Boyd F. Schaff. Said Boyd F. 
141 Schaff’ was driving on the right-hand side of said 
Avenue, and otherwise in compliance with applicable 
traffic regulations, and all of the plaintiffs were exercising 
due care and vigilance for their own safety and for the 
safety of others. Upon the same occasion, said truck owned 
by defendant was driven in the opposite direction by one 
of the two persons who had taken it from the said restau¬ 
rant. Said driver negligently, recklessly, and in utter dis¬ 
regard of the safety of plaintiffs, caused said truck to 
swerve over into the lane of traffic in which the automobile 
occupied by plaintiffs was moving, and to strike said auto¬ 
mobile head on, thereby completely demolishing said auto¬ 
mobile and causing serious bodily injury to each of ]ffain- 
tiffs. Said collision was proximately caused by the negli¬ 
gent act of the servant of defendant in leaving said truck 
unattended without removing the keys from the ignition 
lock and in the absence of said negligent act the collision 
would not have occurred.” 

and foi- i-eason therefor respectfully state: 

Said amendnient conforms the complaint to the evidence 
presented in the first trial of this action, subsequently held 
by the United States Court of Appeals to state a cause of 
action. 

Caesar L. Aiello, 

Llewellyn C, Thomas, 

901 Hibbs Building, 
Washington 5, D. C., 

Attorneys for Plaintiffs. 
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142 Filed Jan 27 1947 

Order Granting Leave to Amend Complaint. 

Upon consideration of the motion of plaintilfs for leav^ 
to amend tlieir complaint, it is this 27th dav of Januarv 
1947, 

Okdekku, that said motion be and it is hereby granted 
and that Paragraph 5 of the complaint shall stand amended 
as set forth in said motion, with leave to the defendant to 
amend its answer within 10 days. j 

Jas. W. Morris, j 

Justice. I 

I 

Xo objection as to form. 

James M. Earnest, 

Attorney for defendant. 

143 Filed Feb 17 1947 
Answer to Amended Paragraph Five of Complaint. 

First Defense. 

Amended paragraph 5 of the Complaint fails to state |a 
claim upon which any relief can be granted. | 

Second Defense. 

Defendant admits that on or about May 7, 1941, one <j)f 
its servants, employed by it as a truck driver for deliveijy 
of fish to customers of defendant, drove the aforesaid trinjik 
to the Fat Boy Restaurant, 2201 New York Avenue, X’orth- 
east, for the delivery of fish; denies that said servant, in 
pursuance of his employment, negligently and carelessly 
left said truck, unattended and with the ignition key r|}- 
maining in the lock, while said servant went inside sa|d 
restaurant for the delivery of fish; denies that the allegijid 
collision was proximately caused by the negligent act pf 
the servant of the defendant in leaving said truck unat¬ 
tended without removing the key from the ignition lock and 




that in the absence of said alleged negligent act, that said 
collision would not have occurred; and alleges that it is 
without knowledge or infor’hation sufficient to form ;i be¬ 
lief as to the truth of the remaining allegations conlaim'd 
in said amended paragraph 5 of the complaint. 

Gakuiner, Earnest & Gakdtxek, 
By James Earnest, 

1118 IVoodward Building, 
Washington, D. C., 

Attorneys for Defendant. 

*■■•*•* 

144 Filed Feb 17 1947 

Pretrial Proceedings. 

Statement of Nature of Case: 

This is a proceeding in which the plaintiffs seek to re¬ 
cover damages from the defendant for injuries sustained 
by each of them as a result of the alleged negligent opera¬ 
tion of a truck owned by the defendant. This case was 
Pretried in Feb. 1943, report of which was filed Feb. 10, 
1943. The trial resulted in a directed verdict for the de¬ 
fendant but on appeal such judgment was reversed with 
directions that a new trial be had upon which the issue of 
whether or not the defendant was negligent by reason of 
its truck being loft unattended with the ignition key in the 
car be submitted to the jury. Appropriate amendments to 
the complaint and the answer thereto have been made wliicl) 
present this issue, the plaintiffs alleging that said truck 
was left unattended with the ignition key in the car and 
that this constituted negligence which was the proximate 
cause of the injuries to the plaintiff. It is, further, alleged 
that by reason of such negligence the truck was taken and 
operated by some person who negligently operated said 
truck in that it s'werved into the wrong lane of traffic; was 
not kept under proper control and was being operated at 
an excessive rate of speed—all of which caused the injuries 
to the plaintiffs complained of. 
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The defendant denies that said car was left unatteikded 
with the ignition key therein and, further, denies thit it 
was negligently left unattended with the ignition keys ik it. 
The defendant, further, denies that any act or omissiok on 
its part "was the proximate cause of the injuries sustained 
by the plaintiff. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the folloAkdng 
stipulations unless modified by the Court to prevent n:ani- 
fest injustice: 

It is stipulated that this Pretrial Repoid shall be coiiisid- 
ered supplementary to the original Pretrial Report which 
shall control the parties hereto except as herein modified. 

It is stipulated that the transcription of the testimony of 
medical witnesses taken in the first trial may be received 
in evidence in lieu of such witnesses being called to testify 
in the next trial. 

It is stipulated that the only issues to be tried in vieiv of 
the decision of the Court of Appeals is that of negligence 
of the defendant in leaving the truck unattended with the 
ig-nition key therein and the negligent operation of the truck 
by the person operating it and whether or not acts of negli¬ 
gence of the defendant was the proximate cause of the in¬ 
juries sustained by the plaintiffs. i 

14") Stipulations: The trial of this case shall not be 
set prior to two weeks from the date hereof, i 

Dated Feb. 17, 1947. i 

Jas. W. Morris 

Pretrial Juitice. 

Remarks of Pretrial Justice for consideration of atrial 
Justice: ! 

Attorneys authorized to act: | 

Caesar L. Aiello j 

Attorney for Plaintiff. \ 

James M. Earnest 

Attorney for Defendant. 
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146 Piled Jul 10 1947 

Narrative Statement of the Testimony of the Plaintiffs, and 
of the Testimony of the Physicians Who Attended the 
Plaintiffs. 

The plaintilfs Boyd F. Schaff, Joseph Maher, Max H. 
Chapman, Herschel Young and William F. Culliney, testi¬ 
fied that about 8 o’clock A.M. on the 7th of May 1941 they 
were proceeding in the plaintiff Schaff’s Plymouth Sedan 
automobile in a southwesterly direction along and upon 
West Virginia Avenue, Northeast, in the District of Co¬ 
lumbia, being at the said time on their way to work, when 
a small “red” truck, proceeding in the opposite direction 
on West Virginia Avenue, swerved out of its lane of traffic 
in front of the automobile in which .they were riding, and 
struck their said automobile in a head-on collision. The 
plaintiff Schaff testified as to the damage to his automobile. 
Each of the plaintiffs testified regarding personal injuries 
sustained by him, his hospitalization at Casualty Hospital, 
and the resulting disability and medical expenses. 

Testimony of Drs. Malin, Christensen and Berenberg, 
respecting medical treatment given certain of the plain¬ 
tiffs, respectively, vras read in evidence from the transcript 
of the evidence given in the prior trial herein. 

Excerpts from Testimony. 

2-A (Thereupon the testimony of Caxl Craighea,d 
Hampton was read to the Court and jury as follows, 
the questions being read by Mr. Aiello and the answers 
being read by Mr. Thomas:) 


“Direct Examination 


“ By Mr. Aiello: j 

“Q. What is your name, please? A. Carl Craigliead 
Hampton, | 

‘ ‘ Q. And you are connected with the Metropolitan Pc lice 
Department ? A. Yes, sir. 

“Q. Do you recall the 7th day of May, 1941, in an acci¬ 
dent that occurred on West Virginia Avenue? A. I do. 

“Q. What was your occupation at that time? A. 
2-B I was employed by the Department of Agriculture. 

“Q. Will you keep your voice up. Officer? A. De¬ 
partment of Agriculture. 

“Q. And where were you in relation to that particililar 
accident at the time it occurred? A. At the time—I would 
say at the time of the impact I was one car behind the car 
driven by— i 

“Q. (interposing) Mr. Schaff? A. (Continuing) Mr. 
Schaff, one car behind him, approximately 150 yards, T 
would say, behind his car. | 

“Q. Now, will you tell the Court and jury what you jsaw 
and what happened there? A. Well, as well as I can re(^all, 
T saw this truck at some distance; when I saw the truck it 
was almost parallel to the intersection—which is up at ap- 
])roximately, somewhere near Mt. Olivet Road, it is this 
side of Mt. Olivet Road, and T did not pay a great deal of 
attention. 

“I was going to work myself, and I do not recall just 
exactly what time it was, but there was a line of traffic, cars 
going both ways, and I saw this truck and it looked like it 
was going to make a left turn. I didn’t see any drivevtay, 
and I didn’t pay any particular attention, and this car 
ahead of me and we were travelling along at a norinal 
speed, and I didn’t even notice the car of Mr. Schaff u^til 
after the impact or collision. j 

2-C “This truck swerved, and then the ear that Was 
preceding me drove a way over on the other sid^ of 
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the road to keep from becoming involved in the collision 
himself, and he proceeded, and, he didn’t even stop. 

“When I got there I immediately pulled over to the curb 
and parked and got out and noticed this colored fellow, the 
man who was driving, was out of the truck on his side of 
the truck. 

“The cars were sitting at an angle, the heads of both 
cars were both pointed, were toward the curb, at about a 45 
degree angle, I would say, and the other colored fellow 
was laying down between the two cars, and he was crawl¬ 
ing around, so I went to the other car then and I looked in 
there and the front seat had been driven almost under the 
dash. The two gentlemen that were sitting in the front, it 
would have been impossible for them to get out. 

‘ ‘ Two of the gentlemen on the back seat were on the seat 
and one of them was on the floorboard. 

“So there was two or three fellows came around there 
immediately, I didn’t even know their names; we picked 
this one gentleman up off the floorboard and put him on 
the seat. They were all unconscious. They didn’t any of 
them know anything about it. We put this fellow on the 
floorboard on the seat, I don’t know which one it was, and 
then four of us got hold of the seat and had to tear 
2-D it—it had torn off the solid fasteners, and it took four 

of us to get them out. 

“They were cut and bleeding badly, and they were un¬ 
conscious. 

“By the time we got these men out, shortly afterward, 
the A. P. U. out there arrived on the scene, and I think pos¬ 
sibly by that time one or two of the gentlemen had regained 
consciousness. 

“We had gotten the driver of the truck, and the other 
one, I recall very distinctly that fellow laying between the 
cars had lost both of his shoes. I had heard of that in sim¬ 
ilar accidents but that was the first time I had ever seen 
it, and we called an ambulance and Casualty Hospital am¬ 
bulance responded, and two of them went in the ambulance 
and I carried three of them in my car, I was going right 
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down that way anyway, and I pass from the scene ofj the 
accident, from West Virginia to Florida Avenue, and j one 
of the gentlemen in the back seat regained consciousness 
and wanted to know where he was. That was the first time 
he had realized that there had been an accident. 

“Q. Where did you take them? A. I carried them to 
Casualty. 

“Q. You didn’t see them after that, did you? A. No. 
Mr. Chapman, one of the people in the car, was empldyed 
by the Department of Agriculture, but we were | not 
2-E closely connected, and I never did see them. I jleft 
my name at the hospital and also with the pplice 
because I knew it would be needed at a later date. [ 

‘ ‘ Q. When did you first see the truck at the collision land 
the impact? A. It was going in a northeast direction on 
Rhode Island Avenue; they were coming head-on, east lane. 

“Q. Was he in the regular lane of traffic he should have 
been in, or in the other lane of trafiSc, the wrong lane? j A. 
Well, part of the time he was, but it looked to me likej he 
was making a left turn. When I last saw the truck he was 
100 or 150 feet. At that time I didn’t know what his inien- 
tions was. i 

“At that time there was a construction on dairy there, a 
Safeway dairy, and I thought possibly he was intending to 
turn in there. I didn’t see the impact at all, but he m^e 
this turn in that direction. | 

“Q. Did you notice the line of traffic? A. He was defi¬ 
nitely on the wrong side of the street. There was no qijes- 
tion in anyone’s mind that he wasn’t on the wrong side| of 
the street at the time of the collision. i 

“Q. And are you able to estimate or tell the speedj at 
which he was driving? A. No, I have no idea. 

“Q. Have you any idea of the rate of speed at 
2-F which Mr. Schaff’s car was being operated? A. I 
imagine I was driving around 30, and he was! in 
front. ! 

“That is a 30-mile limit, and I usually go the limit, )but 
he wasn’t leaving me any. j 


“Q. He wasn’t leaving you? A. No, lie wasn’t going 
away from me, but I would not be able to testify as to bis 
actual speed. 

“Q. Did you bear these colored boys make any statement 
at any time? 

‘‘Mr. Earnest.: We object to that, if tbe Court please. 

“Mr. Aiello: I don’t know wby. 

‘‘Mr. Earnest: We are not responsible for these two 
boys going in this truck and driving it oft. We are not bound 
by it. 

“Mr. Aiello: You may not be bound by it, but I think w^e 
are entitled to know' w'hat w'as said. 

“The Court: Did the driver make any statement? 

‘ ‘ Mr. Aiello: About anything that happened ? 

“The Court: I don’t know what he said: I wmuld have 
to know W'hat he said before I could rule. 

“The Witness: Your Honor, I don’t know what he said. 
If he said anything I don’t recall because I was busy trying 
to get these gentlemen loose. 

“By Mr. Aiello: 

“Q. That is the next question. A. If there was 
2-G any statement I don’t know. I wasn’t interested 
to know\ 

“Q. About what time in the morning was this, Mr. Hamp¬ 
ton? “A. Approximately, I would say around 8 o’clock or 
8:15. 

“Q. What w’ere the w'eather conditions? A. Clear. 

“Q. And did you notice whether any of these boys w'ere 
in any pain? Did they give evidence of pain or suffering 
of any kind? 

“You helped pick them up, as I understand it. 

“A, They were all bleeding. They were all in pain I w'ill 
say; and two of them in the worst condition were carried 
to the ambulance, and the others by me, and one of them 
W'as unconscious until w'e arrived at Florida and West Vir¬ 
ginia Avenue, and then regained consciousness there. 

“Mr. Aiello: Your witness. 
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“Mr. Earnest: I have no questions, Mr. Hampton. lYou 
maj^ step down. Oh, one question. I 

“Cross-Examination ! 

I 

“By Mr. Earnest: i 

“Q. When you picked up the three they were all unj 2 on- 
scious but one revived? A. No, they were not all unjjon- 
scious. They were unconscious when I arrived on the scene 
but they had regained consciousness before I put theili in 
my auto. The police wouldn’t let me remove tkem 
2-11 until they could get out of the car. I didn’t iake 
them out. 

“Mr. Earnest: You have answered the question, j^ou 
may be excused. j 

“(Thereupon the witness was excused and retired ft-om 
the witness stand.)” 

“Mr. Aiello: We will now read the testimony of another 

witness, Paul Charles Chicarell. j 

i 

(Thereupon the testimony of Paul Charles Chicarell jcvas 
read to the Court and jury as follows, the questions bmng 
read by Mr. Aiello and the answers being read by Mr. 

Thomas:) j 

“Direct Examination j 

“By Mr. Aiello: 

“(^. Your full name is what? A. Paul Charles Chicail’ell. 

“Q. What is your occupation? A. I am a landscape 
architect. I 

“Q. Where are you employed? A. Kenneth Franzh^im. 

“Q. Do you recall the 7th day of May, 1941? A. I dol 

“Q. How were you employed at that time? A. I Vas 
employed by Gude Brothers Company as a landscape super¬ 
intendent. j 

“Q. What if anyi;hing unusual occurred on that day^ 

“Will you tell the Court and jury what you saw? 
2-1 What happened? 1 

‘ ‘ A. That morning as I was going to work, it >^as 

about seven or eight o ’clock in the morning, I was traveljing 



to the Northeast greenhouses down West Virginia Avenue, 
Northeast, I would estimate the distance to be about four 
or five hundred feet beyond the intersection of New York 
Avenue and West Virginia Avenue, there was an automo¬ 
bile accident that occurred right ahead of me. 

“Q. What part of the automobile accident did you see? 
W^hat did you actually see? A. I actually saw the accident 
as it occurred. 

“Q. Now, will you describe the accident to the Court and 
jury? A. There was tw’o cars ahead of me. 

“Q. Let’s see, you were on the right side of the road go¬ 
ing south? A. That’s right. 

‘ ‘ Q. And you w^ere right behind the car that was involved 
in this accident? 

“IMr. Earnest: Let the witness testify. 

“Mr. Aiello: I can’t hear you. 

“Mr. Earnest: I say, let the witness testify, don’t sug¬ 
gest to him. 

“The Witness. There were two cars ahead of me, and 
betw'oen the cars involved in the accident was another car. 

2 -J “Bv Mr. Aiello: 

“Q. Go on. “A. We were travelling south, and there 
was a red truck coming north on W'est Virginia Avenue 
some distance ahead, and this truck was zigzagging in and 
out, passing traliic coming north, and ran into the front of 
the second car ahead of me, collided with the front of the 
second car ahead of me. 

“Q. Are you able to identify the second car ahead of 
you ' Do you know whose it was? A. I didn’t quite get it? 

“Q. Do you know whose car it was that collided with this 
truck you are talking about? A. Mr. Schaff’s. 

“Q. Mr. Schaff’s. Now when did you first see this red 
truck before the impact, or collision? A. It was about four 
or five hundred feet ahead of me, coming north; of course, 
we were going in opposite directions, and when I first ob¬ 
served the ear it was on the wrong side of the road. 
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How fast was the car going, can you tell f Have yiou 
any idea of the speed? A. It was going in the opposite 
direction. I couldn’t say exactly how fast it was going, jlf 
I would estimate the speed, I would say between forty-fijve 
and fifty miles an hour. It was travelling at a high ra|te 
of speed, ! 

2-K “Q. What did you do immediately after the ac(lji- 

dent? 

“What took place? A. The car that was in front of me 
was travelling about thirty-five or forty feet, there w^s 
about that niucli space between the car involved in this acci¬ 
dent and this car, and he ran up almost into the back of the 
car that collided with the truck and I, of course, ran up 
pretty close to that car, it all happened so quickly; and!I 
got out of my car, and the man in the car ahead of me gbt 
ou1, and by the time I got out they had assisted the driver 
of the car that was involved in the accident, they ha|d 
assisted him out of the car. | 

“There was quite a crowd collected there in just the 
space of a few minutes, and there were several people wdijo 
lent a hand to try to render first aid to these men, and mal^e 
them as comfortable as possible. ; 

“As I recall, there was one man who seemed in a rathe|r 
(lazed condition, in the front seat of the car, and we offered 
10 take him out and lay him on the ground and make him 
as comfortable as we could, and someone suggested \\’|e 
might move him and cause him some injury, that he might 
have some injuries, and we left him there; and we took tlie 
di-iver of the car and set him over on the edge of tlie road, 
a (id some one said he should be laid down, and we tried tp 
get his shoe off but we couldn’t get his shoe off because hijs 
ankle was so swollen up. He was in a rather dazed condj- 
tion, I would say. i 

“I gave him my card. He asked me who I was. i 
2 -L “Q. Did you notice if any of them -were bleeding? 

A. The man I referred to as the driver had quite ^ 

bit of blood on his face; he seemed to be cut about the fac^, 

! 

I 

I 
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And the man in the front seat of the car was bleeding quite 
a bit about the mouth; and there was two or three other men 
in the car. There was some one in the back seat of the car 
that was rather in a dazed condition, too. They all seemed 
to be rather stunned, or dazed. 

“Q. Did you help take any of them to the hospital? A. 
Xo. I volunteered to, but the police arrived there quite 
some time after the accident, and the ambulance came and 
took either two or three men in the ambulance, and the 
other men went in another car. 

“Q. I understood you to say when you saw this truck it 
was weaving in and out of the lane of traffic. A. That’s 
right. 

“Q. Now, immediately preceding the accident what was 
the position of this truck? Just where was it? “A. The 
truck was on the wrong side of the road. 

“Q. Could that truck have had time to weave back into 
traffic and avoid the accident, according to your opinion? 
A. Xo, indeed not, according to the rate of speed it was 
travelling, and the condition of the road at that time. 

“Q. What was the condition of the road? You mentioned 
something about the condition of the road. 'What do you 
mean by that? A. At that time it was very rough. 
2-M It was a macadam finished road with a cinder base. 

“Q. Do you mean it was in a state of repair? A. 
Xo, but it needed repair. It was very rough. I travel it 
every day, and the road was very rough, and the rate of 
speed he was travelling, and the condition of the road, the 
truck being operated like it was, passing traffic, in my 
opinion the car was almost completely out of control. 

“He was beyond the center line and entirelv over on the 

•f* 

wrong side of the road. Just before the accident occurred 
he apparently attempted to get back on the right hand side 
of the road, but from where I was, I was far enough behind 
the other car, I could see the truck very clearly as it was 
coming up the road, and the driver of the car that collided 
with the truck apparently tried to swerve out of the way of 
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the truck, and he was headed otf the road at the time |the 
Iruck collided with him, and it throwed the car right oyer 
against a hydrant, and off the road about five or six feej;. 

‘‘Q. AVhat was the position of the cars immediately after 
liie accident? A. The truck was going directly, I don’t 
k’low whether it was going directly north, but it was goi'ng 
11 }) the street, and it was turned over, and headed at an 
angle across the street. 

“Q. What was the position of Mr. Schaff’s car? A. His 
car was at a right angle off the road. 

2-N “Q. Headed south? A. Headed south, but headed 

at an angle off the road. 

*^^m^****** 

j 

3 Luther Matthews was called as a witness for a|nd 

in behalf of the plaintiffs, and being then and thbre 
4- duly sworn by the Clerk of the Court, assumed |;he 
witness stand and, upon examination, testified j as 
follows: 

Direct Examination 
By Mr. Aiello: 

Q. Your name is Luther Matthews? A. Yes, sir. 

Q. Where do you live? A. 1144 Bladensburg Road, 
Northeast. 

Q. Where were you employed on May 7, ’41 ? Do 
7 ) you remember that date? A. Yes, sir; at the li’at 
Boy’s. j 

Q. At the Fat Boy’s? A. Yes, sir. 

Q. Is that a restaurant? A. Yes. 

Q. Where is that located? A. That is located on New 
York Avenue, between Bladensburg Road and West Vir- 
•;inia Avenue. 

Q. What were you employed there for? What were your 
duties? A. My duties was helper and handyman. 
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Q. How long have you been employed there? A. Oh, I 
had been there before that because that made twice I had 
worked for Fat Boy’s. 

Q. Were you working there on the morning of May 7, 
1941? A. Yes, sir. 

Q. You remember that morning? A. Yes, sir. 

Q. Do you remember what you were doing that morning, 
generally? A. Well, yes, sir. I had just got through cut¬ 
ting some chicken up, I think. 

Q. Do you remember a truck coming there and 

6 delivering some fish? A. Yes, sir. 

Q. Do you know whose truck that was? A. I don’t 
know the name of the people that the truck belongs to, but 
I do know it was a truck there that morning. 

Q. Do you remember the driver of that truck? A. Yes, 
sir. 

Q. Do you know who he was? A. Well, that was about 
the second time I had seen him. 

Q. And do you remember whether he came in there with 
fish, to deliver fish that morning? A. Yes, sir, he did de¬ 
liver fish that morning. 

Q. Did you have anything to do '^dth the truck that morn¬ 
ing? A. Well, we just went for a ride that morning. 

Q. MTio went for a ride ? A. Me and Hills and the other 
boy, the three of us, went for a ride for the first time with 
Koscoe. 

Mr. Earnest: I object to anything about the first time. 

By Mr. Aiello: 

Q. Let us get this straight. Matthews, you say you went 
for a ride that morning? A. Yes, sir. 

Q. How could you get in the car? Was the car open? 

By the Court: 

7 Q. Went for a ride in what? A. truck. 

Q. A truck? What truck? A. It belongs to some 
fish concern. 
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Q. What truck did you go for a ride in? A. That tie 
driver of the fish truck drove up that morning. 

Q. You mean you went for a ride in the truck that came 
to deliver fish? A, Yes, sir. | 

By Mr. Aiello.: | 

Q. Where were the keys to that truck? A. The keys w^s 
in it. I 

Q. In the truck? A. Yes, sir. | 

Q. And you got in the truck and drove off; is that it? A. 
Yes, sir. j 

Q. Who drove the truck? A. 1 did. i 

Q. Were you in an accident that morning? A. Yes, sir. 
Q. With this same truck? A. Yes, sir. 

Q. Where did that accident take place? A. That accli- 
dent taken place there on West Virginia Avenue. 

S Q. Will you tell the Court and jury how that ac¬ 

cident happened? A. Well, I was in a kind of hurry 
to get back to Fat Boy’s, and being going at a pretty godd 
rate my wheel got a little over here, and we went around 
the corner, cut around, coming back in a hurry, and theife 
was a car in front of us and one was behind, and the oth^r 
car was coming up. So I had a little bit too much speed dn 
it to stop the car in time enough to avoid the accident to g(‘t 
back to the Fat Boy’s on the job and keep the boys from 
catching us. ! 


Q. What time in the morning was this when yc^u 
took the truck out? A. What it was, exactly the timb, 
I don’t know, but I think it was between 8:30 and 9 o’clock, 
something like that. I could not say it was later or I could 
not say it was earlier; I think it was about that time. 

Q. Were you hurt as a result of this accident? A. Well, 
T have a little few scars on me. It wasn’t so very much, j 
Q. What happened to you after the accident? A. Sir. 

Q. What happened to you after the accident? A. After 
the accident I went over and sat on a rock by the road, and 



after that the police came and picked us up and carried us 
to number 9. 

Q. Were you charged with anything by the police f A. 
'i es, sir; that was unauthorized use of a truck. 

Q. Cnautliorized use of a truck? A. Yes, sir. 

Q. Were you tried by a Court on that charge? A. Yes, 
sir. 

Q. What was the decision of the Court? A. Well, it was 
three to nine months. 

Q. Did you serve that time for that? A. That is 

10 right. 

Q. For taking the truck without authority; is that 
right? A. Yes, sir. 

Q. How about the other boy? Was he put in jail too? A. 
I think he was sent to the Training School. 

Q. What happened to the truck after that? Do you know 
what happened to the truck? A. No, sir, I don’t know. 

Q. Where was that truck when you got into it and rode 
off with it? WTiere was it? A. It was parked on the side 
entrance by the door. 

('ross Examination 
By Mr. Earnest: 

Q. Matthews, what time did the Fat Boy close for busi¬ 
ness during the period around May 7, 1941? Was it pretty 
much of a night club place? A. Well, in a way, yes, sir it 
was. 

Q. What time did it close up, actually? A. It 

11 closed anvwhere from 4:30 or 5 o’clock in the morn- 
ing. 

Q. 4:30 to 5 o’clock in the morning? A. Yes, sir. 

Q. So that after the time it was closed up there were no 
patrons or customers in the place? A. That is right. 

Q. And on May 7,1941, when the driver of this fish truck 
came up there, there were no customers around; right? A. 
That is riffht. 
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Q. Now, before you got in the truck— A. (Interposii^g) 
Yes, sir. | 

Q. You talked to this driver; right? A. No; I spokel to 
him going in the door. I think Wallace was the one tljiat 
asked. j 

Q. Just a minute. You talked to the driver before you 
got in? A. Yes, 1 spoke to him. j 

Q. And you had seen this driver once before, I believe 
you testified? A. Yes, sir. j 

Q. And you asked the driver if you could spin around ^he 
corner, or something like that? | 

Mr. Aiello: He didn’t say that. 

Mr. Earnest: I am asking him if it is. 

12 Bv Mr. Earnest: 

I 

Q. Isn’t it a fact that— ! 

The Court (interposing): Just a minute. The questions 
are confined on cross examination to what is brought ont 
on direct examination. 

By Mr. Earnest: | 

Q. 1 will reframe it. You say that you saw the driver 
when he came in? A. Yes, sir. 

Q. Did you speak with him before you got into the ca[r, 
into the truck? A. I spoke to him when he came in tljie 
place. 

Q. Did you or not ask him if you could take a spin around 
the block, or something like that? A. No; Wallace ask^d 
liim something like that. j 

Q. After AVallace asked him that, did you say anything? 
Did vou ask him that ? A. No, I didn’t. i 

Q. At any time did you ask him if you could take a spm 
ill the truck? A. No, sir. 1 

Q. Do you deny that happened? A. Yes, sir, I 4® 
deny it. I 

Q. You had no conversation that morning, thoug^, 

13 about that? A. No. 
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Q, Do you recall your prior testimony in this case, sir? 
Do you recall the case was tried before? A. Well,— 

Q. (Interposing) Do you? A. I don’t know, no, sir; not 
lo my knowing. 

Q. Do you recall that you testified in a prior trial of this 
case? A. Yes, sir, I do. 

Q. Do you recall this testimony, your previous testimony 
in this case? 

.Mr. Aiello says: “Go on, what happened?” 

And your answer was: “He let Wallace take a spin 
ai-ound the corner. 

“Q. How did he let Wallace take a spin around the cor¬ 
ner? What car did he take? 

“Answer: I think it was a Dodge truck, a red truck.” 

Do you recall that testimony? A. Yes. 

Q. And the next question: “And he let W'allace take it 
around the corner?” And the answer: “Yes, sir. 

“Question: Then what happened? 

“Answer: After a while he came back and then me and 
Hills asked him.” 

Do you recall that testimony? A. No, I didn’t ask 
14 him none at all. 

Q. Do you recall this testimony that I read to you, 
sir? A. Yes, sir. Hills might have asked him but I didn’t. 

Q. Do you recall the testimony that I have just read to 
whicli in which you testified under oath in this Court that 
you and Hills then asked him when W^allace came back from 
the spin? A. Yes. 

Q. And the question is: Did you or did you not ask him ? 
A. I didn’t have any business in any truck to start with, but 
I didn’t get any permission to drive the truck. 

Q. But in the first trial you did so testify, did you not? A. 
I testified it, but yet, still, that wasn’t it. 

Q. When you testified in the first trial you were not tell¬ 
ing the truth; is that it? You didn’t ask him? A. No, I 
didn’t ask him. 
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Q. x\re you the same Luther Matthews who on April ^6, 
1937, ill this Court in Criminal Case No. 59,349, was con¬ 
victed of grand larceny before Mr. Justice Gordon? |A. 
Ves, sir. j 

Q. Are you the same Luther Matthews who on or abojut 
March 18, 1938, in Criminal Case No. 61,772, in this Coiijrt 
was convicted of robbery? A. Yes, sir. j 

Q. Are you the same Luther Matthews who bn 
15 July 21, 1941, in Criminal Case No. 67,824, was coin- 
victed of violation of Section 826, a charge of joy 
riding? A. Yes, sir. 

Q. And that arose out of your theft of this truck hete 
involved? A. Yes, sir. 

17 Q. Now, I have one further question: I will aSk 
you, specifically, whether or not you have talked io 

counsel for the plaintiff in this case and whether or not thdy 
suggested to you that you change your prior testimony th^t 
you gave in the first trial? A. No, sir; I haven’t talked t |0 
him none. 

Mr. Earnest: I see. 

Redirect Examination j 

By Mr. Aiello: 

Q. Before coming into this courtroom, Matthews, you dijd 
see me in the hall, did you not? A. Yes, sir. 

Q. You saw me in the court hall? A. Yes, sir. j 

Q. And I reminded you of your testimony in the previoujs 
trial, did I not? A. Yes, sir. 

Q. And did I not ask you this time to come in and tell ub 
the truth, whether you had or hadn’t gotten permission tp 
take this car out? Did I ask you that? A. Yes, sir. I 
Q. Didn’t I suggest to you this time that you come in anci 
tell the truth to the Court and jury? A. Yes, sir. | 

Q. That I didn’t believe your other testimony? A\, 

18 That is right. 
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Q. What is the fact! A. The fact is that I drove the 
truck without permission from the boy. 

Q. And the keys were there! A. Yes, sir. 

«#••••*•** 

By Mr. Aiello: 

Q. How long was it after the truck arrived at the Fat 
Boy and the driver got out that you took this truck 
19 out, as you testified? A. He had been there some 
time. 

Q. Can you give us it in terms of minutes, five ten, fifteen 
minutes, a half an hour! A. He had been there about a 
half an hour. 

Q. Where was the driver at the time that you got in the 
truck ? A. Inside. 

Q. Could he see you? A. Well, I could not say he could 
see me, and I didn’t say he did see me. 

Q. And you didn’t see him? A. No, I didn’t see him. 

#•**••*♦** 

26 George Edward Glascoe was called as a witness for 
and in behalf of the plaintiffs, and being then and 

there duly sworn by the Clerk of the Court, assumed the 
witness stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. Aiello: 

27 Q. Will you please state your full name? A. 
George Edward Glascoe. 

Q. Where do you live? A. 532 Morton Street. 

Q. Are you employed at this time? A. Yes, sir . 

Q. W^here are you employed? A. At the Washington 
Navy Yard. 

Q. Were you ever employed by the defendant, K. W. 
Claxton, Incorporated? A. I was. 

Q. wiien? A. Oh, about ’39 to ’41. 

Q. How long did you work for Claxton? A. Approxi¬ 
mately two years. 
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Q. Were you in their employ on May 7, 1941? A. i'es. 
Q. Do you recall making a delivery for Claxton on tlhat 
morning? A. Yes, sir. j 

Q. And using a truck for that purpose? A. Yes. j 
Q. Where did you make that delivery? Did you m^ke 
one to the Fat Boy, I will put it that way? A. ^es. 

28 Q. What were your duties with Claxton? Wjiat 
did you do? A. Deliver sea food and carry c. o| d. 

and charge orders. i 

Q. Claxton is in the sea food business, isn’t it? A. That 
is right. 

Q. And you drove one of its trucks to make its deljiv- 
eries ? A. I did, sir. j 

Q. What, if any, instructions did you have from the de¬ 
fendant with reference to the truck that was assigned ! to 
you to make deliveries? A. The truck was assigned to niie. 
I was supposed to make deliveries and not to pick up apy 
riders. 

Q. Not to carry any riders? A. Yes. ' 

Q. What, if any, instructions did you have with respbct 
to turning the truck over to any other people? A. I didi^’t 
have any instructions to turn it over to anybody. 

Q. No instructions? A. To turn the truck over. I 
Q. Did you have any instructions not to turn the trujck 
over to anybody? Do you remember having any such ijn- 
structions from them? A. I tried to answer your questio^. 
You make it difficult. My instructions was given not to pi(?k 
up any riders, so after I was out I was wholly rle- 

29 sponsible from the time I left for the delivery uniil 

I got back. ! 

Q. Coming to May 7, 1941, did you have occasion to de¬ 
liver sea food on behalf of the defendant? Were you mail¬ 
ing deliveries for the defendant Claxton? A. You meaiji, 
the man I was working for? | 

Q. Yes, sir. A. Yes, sir. I 

Q. You had an occasion to do that? A. Yes. 

Q. And made a delivery at the Fat Boy? A. Yes, sir. i 
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Q. About what time of day was that? A. I imagine 
about 7:40, something like that. 

Q. Now, will you tell the Court and this lady and these 
gentlemen what happened on that morning? A. Well, I 
was making a delivery and came down Bladensburg Road 
and came in off the street there and parked the truck, and 
I went in the delivery door and I went downstairs and car¬ 
ried the order, and there wasn’t anybody there to sign and 
I inquired about who would sign. 

The Court: I cannot hear you. 

The Witness: I came off Bladensburg Road and parked 
the truck and carried the order downstairs to the icebox, 
and then I came back upstairs and I asked who was 
30 to sign for the order, and there were some boys 
there, and some boy by the name of Wallace Jones 
said he would sign, and by that time we went downstairs, 
and he checked the order and he signed it, that I delivered 
it, and we were just talking, and that was about all, and I 
came back upstairs to go, and I came upstairs and as I 
started out to get in my truck, I missed the truck, and I 
said: My Lord, my truck is gone, and he said then: Yes, 
where is the boys. 

At that time everything just went haywire, and we looked 
around the building for the truck and we didn’t see it, and 
he told me to look out in Bladensburg Road, and I did, and 
lie would look up New York Avenue. 

I didn’t see the truck and I came back and called Mr. 
Claxton concerning the truck, and at that time, I think, I 
called them, and I got him, and I called number 9, or some¬ 
thing. 

I think I tried to call number 9, and I could not get an 
answer over there, and so the lady operator asked me, she 
said: Was it an emergency? And I said: Yes, ma’am, and 
she said it is tied up you better try to go to number 9 and 
report it. 

At that time a boy come in from the chicken house, one of 
the delivery boys, and I explained to him my condition, and 



after he made the delivery, he said: I will drop you ov^r 
there. 

He said: It is off my route; I don’t have busi- 
31 ness over there, but he took me. 

When I got to number 9 these boys were there. 
That is as far as I can tell you. 

By Mr. Aiello: 

Q. Who were these boys i Can you identify them ? A. I 
don’t. I can’t identify them. I didn’t know them well. 

Q. Were they boys that worked at the Fat Boy? A. Yes. 

Q. And it was your own truck that they took off; is thit 
it? A. Yes. 

Q. Where were the keys to the truck? A. The keys was 
in the truck, sir. 

Q. You left them in the truck? A. Yes, sir. 

Q. How long were you gone when you got off the truck 
and went into the Fat Boy? A. Oh, I don’t know. 

Q. Before you came back and missed the truck? A. I 
might have took five or ten minutes. 

Q. Did you have any instructions to leave the keys in tbe 
truck from your employer? A. No, sir. I didn’t have ii|i- 
structions about that. I usually used my common 
.32 sense. If I was going somewhere where it w£|is 
crowded, I would not leave the keys, going in the 
building, but I .iust intended to drop the order and come 
back out. 

Q. After these boys took off here with the truck that wsis 
involved in the accident, did you see the truck? A. I didn’t 
see it from the time I left it there. 

Q. Did you know that truck was involved in an accideni;? 


A. 

A. 


I was told so. 

Q. And it was the truck that belonged to your employer? 
Yes, sir. 

Q. Did you see the truck after the accident? A. No, si^. 


Q. Did you know the man there at the Fat Boy that w 2 ^s 


to sign for this order of fish? A. No, sir. 



Q. You didn’t know him? A. No, sir. 

Q. Did you have any conversation with these boys at all? 
A. Not with those boys at all, no, sir. I talked with the 
man that signed for the order. 

Q. Did you learn who was driving the truck at the time 
the accident happened? A. No, sir, I didn’t know who was 
driving the truck. 

Mr. Aiello: That is all. Your witness. 

33 Cross Examination 

By Mr. Earnest: 

Q. You say you first became employed by Claxton in 
1939? A. Yes, sir. 

Q. And left there approximately when? A. ’41. 

Q. And when you left there, where did you go? A. 
To the Washington Navy Yard, sir. 

Q. Have you been employed at the Washington Navy 
Yard since ’41? A. Yes, sir; with the exception of the 
time I was in service. 

Q. You were in service part of the time? A. That is 
right. 

Q. How many times did you make deliveries of sea food 
per week to the Fat Boy while you were employed by the 
Claxton concern? A. Well, I went up their two or three 
times a week but I never went up there in the morning. 

Q. Was this the first occasion that you had been there 
in the early morning? A. Yes, sir. 

Q. When you arrived that morning, were there any cars 
parked around the restaurant? A. No, sir, there wasn’t 
anything parked there. 

34 Q. Were there any people loitering around on the 
outside of the restaurant? A. No, sir, there wasn’t, 

and no one there inside. 

Q. And no one inside? A. No. 

Q. Whom did you see while you were making the de¬ 
livery? A. Well, I only saw those three boys. 
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Q. On other occasions when you had been there, did yjou 
observe any cars parked back of the Fat Boy and aroubd 
in the driveway of the Fat Boy? A. Yes, sir; cars wire 
parked there in the afternoon, delivery trucks. i 

Q. Some in the afternoon ? A. Yes, sir. | 

Q. When did you usually go to make deliveries there ? 
Around about 2 o ’clock, 2 or 3 o ’clock. 

Q- But on the morning that you were there, there were 
no cars parked around the Fat Boy and nobody on the oilit- 
side? A. No, sir; nobody there. 


I 

36 Q. Now, during the two-year period that you h^d 
been making deliveries at the Fat Boy, where did 
you usually park your truck in order to make deliveriep? 
A. It was always parked in the back, sir. 

Q. Can you describe for the jury where the door is th^t 
you w’ent to make your delivery? By that I mean, do it ]j)y 
referring to the diagram here on the board. A. On tl^is 
side in back, right along in there (indicating). 

Q. Indicating this corner (indicating) ? A. Yes, sir. 

Q. When you drove otf Bladensburg Road and park(id 
your car, how far were you from the door, approximate!^? 
A. Approximately right on the corner, like this (indicajt- 
ing). Say this is the corner, approximately at this angl^, 
like this, going off New York Avenue. ! 

Q. How many feet away was your truck parked 
.37 from the door itself that you were going in to make 
the delivery? A. I would not say over five feet. I 
Q. Five feet? A. Not over that. I 

Mr. Earnest: I would like to have the three delivery 
slips marked as Defendant’s numbers 1, 2, and 3, for ideiji- 
tification. I 

(Thereupon the paper writings were marked “Defen¬ 
dant’s Exhibits Nos. 1, 2, and 3, for Identification,” re¬ 
spectively.) j 




By Mr. Earnest: 

Q. This delivery ticket you identified showed that you 
had seven and a half pounds of halibut fish for the Fat Boy 
delivery; is that right? A. That is right. 

Q. After you parked your truck adjacent to the door, 
some four or five feet away, you got the fish and took it 
downstairs; is that right? A. That is right. 

Q. There was nobody there to receipt? A. Not down¬ 
stairs. 

Q. And then you came back upstairs and had that re¬ 
ceipt signed; is that it? A. No, sir. I came back up and 
inquired who should sign it, and someone said: Wallace, 
but he came downstairs. 

Q. Now, during the two-year period that you made 
deliveries there, did you customarily park your truck 
at approximately the same place that you indicated there? 
A. As near in the rear as I could. At other times I could 
not get to the exact position, but I was parked in the rear. 

Q. Did you leave your keys in the truck on those occa¬ 
sions? A. Well, yes, sir. 

Q. Had you ever had any prior experience with any med¬ 
dler taking or bothering your truck? A. No. 

Q. Had you ever had any experience of anybody stealing 
your truck? A. No, sir. 

Q. Were you familiar with the practice of other drivers 
making deliveries there with respect to leaving their keys 
in the car? A. To tell you the truth, usually most every 
truck driver leaves his key in the truck like that. 

Q. On May 7, 1941, were you or were you not familiar 
with the fact of any truck driver who had a meddler bother 
or steal his truck? A. I don’t understand. 

Q. On May 7, 1941, had it come to your knowledge 
.‘^9 that any other delivery man making deliveries to 
these identical premises had his car stolen while 
parked there? A. No. 

Mr. Earnest: I have some pictures here, if Your Honor 
will indulge me just a second. 

I don’t see them. I will go forward. 
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By Mr. Earnest: ! 

Q. Now, Glascoe, on May 7, IMl, was there a fence Ad¬ 
jacent to these premises as indicated in this drawing? A. 
^ es, sir, there was some kind of rough structure. 

Q. A rough structure f A. Yes, sir. 

Q. And you have a driveway leading off of New York 
Avenue as indicated in the drawing; is that right? A. Y^es, 
sir. I 

Q. And are these parking facilities in back of the Res¬ 
taurant (indicating)? A. Yes, sir, where you park all 
around; yes, sir. 

Q. And the driveway extends all the way around ihe 
Fat Boy? A. That is right. 

Q. And the restaurant itself sits back several feet from 
the sidewalk; is that right? A. Yes, sir. 

Q. Which way did you customarily come in frcfni, 
40 from Bladensburg Road or from New York Avenue, 
or both? A. Both, sir. It all depends on how I took 
the route. Sometimes that way and sometimes that way 
(indicating). 

Q. You say that in respect to leaving keys in your car 
that you would use your common sense? A. That is right. 

Q. And if you had seen suspicious looking characters or 
children playing around this vicinity when you drove hp 
to make your delivery, you would have removed your keys; 
is that right? A. Sure. j 

^fr. Aiello: Are you arguing your case? | 

The Court: I say the question is supposititious :^nd 
therefore excluded. | 

Bv Mr. Earnest: I 

i 

C). What is your testimony, Mr. Glascoe, with respectito 
using your common sense in leaving the keys in the cRr? 
A. Well, I meant by that, sir, if I was going anywhere, ahd 
I knew the door was quite a way, or I had to walk up iiji a 
building, I would park the truck in the street and take 1|he 
keys with me and carry the order up, if that answers your 
question. i 
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Q. Did you make deliveries in the course of your em¬ 
ployment when you had to go from the ground floor up 
several stories in the building? A. Yes, sir. I remember 
one place when I did that. I think it was the Ameri- 
41 can Security Building, on the 10th floor, and when I 
went up there, I would try to find a place to park 
and take the keys and the order and come up there because 
I "was in there for some time. 

Mr. Earnest: I see. I have no further questions. 

Redirect Examination 
By Mr. Aiello: 

Q. Do you know how large that area is and the number 
of cars that could be parked there? A. No, sir. 

Q. It is a pretty large space? A, Yes, sir, it is a large 
space. 

Q. It is also open ? This is a gasoline filling station over 
here on that corner (indicating)? A. Yes, sir. 

Q. That is open from there; all open around that? A. 
Yes, sir. 

Q. And you can park cars all around in there? A. As 
far as I can tell; yes, sir. 

Q. Did you give permission to these boys to take the 
truck away? A. No, sir. 

Q. You didn’t? A. No, sir. 


44 Recross Examination 

By Mr. Earnest: 

Q. Now, Mr. Glascoe, I have now the photographs that 
were missing a moment ago, and I show you De- 

45 fendant’s No. 4 for identification, and No. 6, and 
ask you to explain to the Court and jury with refer¬ 
ence to those photographs where it was that you parked 
the truck that day, on May 7,1941, in making your delivery. 
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and the door you used in effecting the delivery of the 4sh 
that you had that morning? A, This is the back of ihe 
place, right here. This is the corner here, right here (indi¬ 
cating). 

The Court: Show it to the jury. 

Tiie Witness: Right here at this corner there, just off 
from this door that leads down. That is the delivery dcor 
and tills is the place back there (indicating). 

By Mr. Earnest: 

Q. Is that also shown on Defendant’s Exhibit No. 4? Is 
that right ? A. This is also it. This shows it (indicating). 
Mr. Beasley: WTiich is that? 

Mr. Eaimest: Defendant’s No. 4 for identification. 

Vour Honor, we now offer in evidence the photographs, 
Defendant’s number 4 to 8, inclusive. 

Mr. Aiello: No objection. 

(Thereupon the photographs were received in evidence 

and marked “Defendant’s Exhibits 4 to 8,” inclusive.) ! 

* * * * * • * « «!* 

I 

I 

48 Hairy L. Claxton was called as a witness for aijid 
in behalf of the defendant, and being then and thete 

49 duly sworn by the Clerk of the Court, assumed tjie 

witness stand and, upon exanmiation, testified ^s 

follows: i 

I 

Direct Examination | 

By Mr. Earnest: i 

I 

Q. Vour name, sir, is Mr. Harry L. Claxton? A. Y^s, 
sir. I 

Q. \Vliere do you reside, Mr. Claxton? A. 1350 Junipbr 
Street, Northwest. ! 

' . I 

Q. How long have you lived in the District of Columbia, 
sir? A. All my life. ! 

Q. How old are you at this time ? A. I am 58. j 

Q. What is your interest in the R. W. Claxton concert, 
sir? A. "Why, I am president and I own half the stock, j 


Q. Who owns the other part of the stock? A. My sister. 
Q. W'hat business does that corporation engage in, sir? 
A. Sea food. 

Q. How’ long has that business been in operation? A. 
Since 1888. 

Q. It was started by your father, I believe? A. Yes, 
sir. 

50 Q. How long have you used automobiles or trucks 
for delivery purposes in that business? A. The 

first truck w’e bought was around 1912. 

Q. Have you or have you not used them continuously 
since that time? A. That is right. 

Q. At the present time how many delivery trucks do you 
have, sir? A. W^ell, we have nine. 

Q. Directing your attention to around June or July of 
1939, did you have occasion to employ one George Glascoe 
as a driver of one of your delivery trucks? A. That is 
right. 

Q. And what were his specific duties, Mr. Claxton? A. 
He was a delivery boy, to drive the truck, and to deliver 
orders around town to hospitals, restaurants, and institu¬ 
tions. 

Q. Keep your voice up so everyone can hear you, sir. 
At the time that you employed him, what, if any, instruc¬ 
tions did you give him in respect to the use of the delivery 
truck? A. Well, we gave him instructions that he should 
not carry any passengers on his car, riders, and to run the 
car carefully, and to not loan it to anybody outside of him¬ 
self. 

Q. Xow, was the Fat Boy on New York Avenue 

51 one of your customers to whom you delivered sea 
food? A. Yes, sir. 

Q. And approximately how long had you been making 
deliveries of sea food to that concern? A. Well, I would 
not exactly know the time. 

Q. Well, approximately? A. I would say maybe three 
or four years, something like that. 
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Q. Prior to the time here involved. A. From the ^ime 
the place started over there. I don’t know when that |was. 

Q. Now, coming down to the period around May 7, ;|.941, 
had you ever had an experience at the Fat Boy of anyone 
tampering or meddling with or stealing a delivery truck 
while effecting a delivery of fish there? A. No, I didn’t. 

Q. Have you ever had that experience in respect to any 
other business concern where you made deliveries? A. 
Never did; no, sir, 

Q. Have you ever learned of anyone else who mad4 de¬ 
liveries of merchandise to the Fat Boy who had sucli an 
experience? A. No, I did not. 

Q. Now, coming down to that period of May 7, 1.941, 
did there come a time when one of your trucks was 
32 involved in a collision? A. Yes, it was. 

Q. How and in what manner did that come to vour 
knowledge? A. It came to my knowledge by the boyl the 
driver, Glascoe, calling me from the Fat Boy notifying- me 
tliat the car was missing. 

Q. What, if anything, did you do upon the receipt of jthat 
information? A. T told him the best thing to do wa|s to 
call the nearest precinct oi- find a policeman and notify him 
that the car was stolen, that we thought it was at the tiime. 
In the meantime, -when I called Headquarters and got the 
precinct, I told them that the car had been missing ajid I 
thought it was stolen. [ 

Q. Yes. Did there come a time when the car or t^uck 
was found? A. Sir? S 

Q. Did there come a time when the car or truck |wms 
found '! A. About 15 minutes, around that time, I received 
another call from some other officer, I don’t know his name, 
that this car had an accident. 

Q. Now, at that time were you aware of the fact as to 
who the operator of the truck was? A. No, I didn’t 
53 know. 

Q. Did there come a time when you did learn who 
the operator was? A. Yes, I did. i 
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Q. Who was it? A. You mean the one that had the car? 

Q. Yes. A. I don’t remember his name at the present 
time. I don’t remember that. 

Q. He was a colored boy, was he ? A. Yes. 

Q. Do you know where he was employed? A. Yes, he 
was employed at the Fat Boy. 

Q. Had he ever been employed by you? A. No, sir. 

Q. Did you know him at all, sir? A. No, sir. 

Q. Did you or did you not learn that he was accompanied 
by another employee of the Fat Boy? A. I did; yes, sir. 

Q. Do you know his name? A. No, I don’t. 

Q. Had you ever seen either one of them? A. No. 

Q. And neither one had ever been employed by 
54 you, sir? A. No, sir. 

Q. Do you know and can you tell us approximately 
the time that you received the call that you told us about 
in respect to missing the car, this car, from Glascoe? A. T 
tliink around 8 o’clock in the morning. 

Q. About S o’clock? A. Eight o’clock; yes, sir. 

Ml*. Earnest: You may take the witness. 

(’ross Examination by Mr. Aiello: 

U. Mr. Claxion, did you personally give instructions to 
Glascoe, your driver? A. Yes, sir. 

Q. And what were those instructions? A. Why, we— 
I told him, all of the drivei-s as far as that goes when we 
hire them, that they should not carry riders on their trucks 
or loan their trucks to any other person. 

Q. Those were your instructions, were they? A. Yes, 
sir. 

Q. Did you-ever say to them and give them any instruc¬ 
tion not to leave the keys in the ignition switch in making- 
deliveries? A. No, I didn’t. T left it to their judgment 
and good common sense. We hired competent drivers down 
there. 

Q. In view of modern trafiSc conditions, are you 
.")5 still of the same opinion ? A. Yes, I have the same 
opinion. 
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Q. Did you see him the morning that he left on this ij)ar- 
ticular truck! A. No, sir, I didn’t. i 


ht. 


In 


did 


Q. This truck is the truck that was involved in the acci¬ 
dent that brought about the injuries to these plaintiffs, was 
it not! A. Which truck do you mean! 

Q. The truck driven by Glascoe! A. Yes; that is rij 

Q. It was! A. Yes. 

Q. Was there any limitation upon the authority tjhat 
Glascoe had as your emidoyee in making deliveries! A. 
what way! 

Q. Any limitatoins as to his authority! A. He just 
ihe regular routine of delivering orders in the proper 
ruanner. 

Q. Do you know the owner of the Fat Boy? A. No, [sir. 

Q. Who did you deal with at the Pat Boy? A. Wel|I, 1 
would not know the names, who the people were. Tljiey 
generally have a steward over there that would call up for 
the orders. ! 

.■)(I Q. Have you ever been to the Fat Boy yoursdlf? 
A. Yes, I have. i 

Q. Would you describe it! What kind of place is lit! 
A. It is more of a summer place over there. It is kjnd 
of a roof garden with a top, and an eating place downstairs, 
where they serve food and drinks and so on, and had mu^ic. 

Q. ^[ore or less of a public place, isn’t it! A. Yes. j 

Q. People coming and going all the time? A. I wohld 
not say all the time because I think they did their best 
the afternoon, and mostlv at night. 

Q. Glascoe was one of your trusted employees? A. Yjes, 


in 


sir. 


Q. You felt he was reliable! A. Yes, sir; a very gqod 
bov. 


Raymond L. Mitchell was called as a witness for and jin 
behalf of the defendant, and being then and there duly 
sworn by the Clerk of the Court, assumed the witness stand 
and, upon examination, testified as follows: j 


i 
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57 Direct Examination 
By Mr. Beasley: 

Q. Will you state your full naine, please? A. Kayiiioiid 
Louis Mitchell. 

Q. Where do you live, Mr. Mitchell? A. 723 Ritteiihouse 
Street, Northwest. 

Q. What is your occupation? A. Salesman. 

Q. By whom are you employed? A. Charles Schneider 
Baking: Company. 

Q. As salesman, what do you do? A. A salesman’s job, 
just an ordinary salesman. 

Q. Where do you sell? A. 1 sell in Northeast Wash¬ 
ington. 

(^. Do you have a store? A. No; I sell bread. 

Q. How? A. On bread trucks. 

Q. How? Do })eople come to you? A. I go to them 

Q. How do you go to them? A. By truck. 

Q. By truck? A. Yes. 

Q. Now, you say you have a route in Northeast 
5S Washington? A. Yes, sir. 

Q. How long have you had such a route? A. In the 
neighborhood of nine years over there. 

Q. Do you know a location called the Fat Boy Res¬ 
taurant? A. I do. 

Q. Is that on your route? A. Yes, sir. 

Q. Do you deliver and sell bread— A. (Interposing) I 
do. 

(^. To that location? A. Yes, sir. 

Q. How long have you done so? A. In the neighborhood 
of eight years. 

Q. Now, can you describe the Fat Boy Restaurant in its 
location? Where it is? A. It is on New York Avenue, I 
would say, 200 yards or two hundred and a half yards from 
Bladensburg Road. 

Q. How is it situated with reference to the streets? A. 
W’ell, it is—you see, I go in the back entrance, which is 
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'A. 


A. 


<iuite a large lot back there with an awful high fei|ce 
around it. 

Q. I hand you what has been marked for identificati^on 
Defendant’s Exhibit No. 8 and ask you if you can identify 
that? A. Yes. 

59 What is that? A. That is the Fat Boy’s place. 

Q. And does that picture accurately depict t]he 
location of it? A. Yes, sir. 

Q. Now, with respect to the period of eight years since 
you have been delivering there, has there been any chan] 
in tlic general location and surrounding conditions? 

No, sir, none at all. 

Q. Now, you say that you drove in to the back. Will ybu 
continue that and tell the Court and jury how you cijs 
tomarily handle making a delivery at the Fat Bov? 
Well— 

Q. (Interposing) Excuse me. By that I mean with re¬ 
spect to how you go in, what you do when you get in, and 
what your experience has been in making these deliveries 
at that location? A. Well, I go in on the New’ York Avenue 
side and round the back and leave my key in the truck aijid 
rap at the door, and someone will come and answer t^ie 
door, and I serve bread in the back entrance, and tln^n 
jump on my truck and go up New York Avenue to Bladens- 
hnrg Road. 

Q. Where do you actually deliver the bread? A. In tlio 
back door, in the back entrance. 

Q. Do you go inside the place? A. Yes, I do. 

()() Q. Is there a door at the rear? A. There is. 

Q. Now’, how long does it take to make deliver^? 
A. Well, about five minutes. 1 

Q. When you make deliveries there what, if anything, 
do you see with respect to persons or the absence of per¬ 
sons in the neighborhood. A. There is nobody around 
there in the morning at all. 

Q. Have you ever had any difficulty at that location with 
persons tampering with your truck? A. No, sir. 

Q. Or stealing it? A. No, sir. 
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Q. Do you of your own knowledge know whether it is 
customary for other trades people delivering by truck at 
that location to park in the rear of the building and leave 
the key in the truck? A. I do. 

Mr. Aiello: I object. 

The Court: Of course, the question was asked before and 
there was no objection. I will exclude it. 

Mr. Beasley: I do not understand. 

The Court: The question is excluded. 

Mr. Beasley: That is all. I have no further questions. 

61 Cross Examination 

By Mr. Aiello: 

Q. Mr. Mitchell, do you know any of the employees of the 
Fat Boy, in 1941? A. Only Mr. Bell. 

Q. Mr. Bell? A. That is all, I think he is a brother of 
the owner. 

Q. Well, who was the immediate person that you dealt 
with when you went there to sell bread every day? A. Well, 
the colored boy generally signed the ticket. 

Q. What is his name? A. I really don’t know. There 
has been a number of changes over there with them boys 
over there. 

Q. You don’t know? A. Mr. Bell didn’t come do^vn until 
late mornings, and I got there early. 

Q. Just answer the question. You don’t know the colored 
boy’s name in 1941? A. No, sir, I don’t. 

Q. Were there any other colored boys there working in 
the morning when you used to go there? A. No. 

Q. Did you see any other colored boys? A. No, sir. 

Q. I understood you to say that there was nobody 

62 around that time in the morning. Is that what you 
said? A. Only these colored boys. 

Q. Then there is more than one? These colored boys? 
A. Sometimes they run two and I have seen as high as 
three, and I have seen only one. 


Q. What have you ever s^een them doingf A. Cleaniiig 
up the place. i 

Q. Now, you sold bread? A. That is right. 

Q. Did you carry a basket? A. Yes, sir. 

Q. And go to the door? A. Yes, sir. 

Q. And asked them if they wanted any bread? A. Ye^, 
sir. I 

Q. What makes it necessary for you to go inside the 
building? A. To put the bread in the bread box. i 

Q. Isn’t there a man there to take care of the box? 

He is there but he won’t do that. j 

Q. He lets you do that? A. Yes, sir. | 

Q. Where is the bread box located? A. Right inside the 
kitchen. j 

63 Q. How’ far is the kitchen from the door? A. 

Within 15 feet. i 

Q. And it takes you five minutes to go and put the bread 
in the bread box? A. To get my bread, put it in the box!, 
and signed for; yes. 

Q. What quantity do you deliver there ? A. It depends 
on the amount of business they do. ] 

Q. On an average? Ten loaves? A. Ten to fifteen t(|> 
tw’enty-five loaves. 1 

Q. Who signs the ticket? A. The boy w’ho is on the dooi| 
that lets me in. ] 

Q. But the kitchen is on the first floor, isn’t it? A. That| 
is right. I 

Q. Do you have occasion to go downstairs? A. No, sir' 
Q. Never w^ent dowmstairs? A. No. ! 

Q. Your truck was visible from the kitchen then, wasn’tj 
it? A. No, you can’t see out of the kitchen to my truck. 
There is no windows at the back. i 

Q. Isn’t the door open. A. You go in a hallway, in thisj 
door. You come in this door and go here to the kitchen.j 
Q. Aren’t there any windows in the kitchen? 

64 A. No, sir. | 

Q. No windows in the kitchen? A. No, sir. 
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Q. Do you remember if you delivered any bread there 
on May 7,1941 ? A. I imagine I did. 

Q. You don’t remember who was on duty that morning, 
do you? A. No, I don’t. 

Q. This door that you make a delivery to, is that a large 
or a small door? A. A small door. 

Q. Does it remain open when you make deliveries? A. 
No, sir. It is locked. I have to rap to get in. 

Q. After you get in is it locked? A. No. 

Q. It remains open? A. Until we get out it remains 
open. 

Q. Until you get out? A. That is right. 

Q. And does the fellow, the colored fellow that takes the 
bread, go in the kitchen with you, and take the bread, and 
comes out with you? A. Yes, sir. 

Q, It is a sort of continuous operation in and out 
65 with the door open? A. That is right. In our line 
of work we have to make time. 

Q. That means you haven’t time to lock your car and go 
in, and come out and unlock it? Is that the reason you 
leave the key in the ignition switch? A. I don’t think it is 
necessary on private property to take it out. I do it in the 
street, around schools, around school children, I always 
take it out in places of that kind. 

You don’t have to on private property—maybe I am 
wrong but that is my opinion. 

Q. You could be wrong? A. Yes. 

Q. The fact that there has been an accident due to the 
car being stolen might suggest that? There is always a 
first time, isn’t there? A. Yes, sir. 

70 Joseph Savia was called as a witness for and in 

71 behalf of the defendant, and being then and there 
duly sworn by the Clerk of the Court, assumed the 

witness stand and, upon examination, testified as follows: 
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Direct Examination ! 

I 

j 

By Mr. Beasley: j 

Q. Will you state your full name and your address to the 
Court and jury? A. Joseph Savia, 4406 41st Street, Brent¬ 
wood, Maryland. 

Q. By whom are you employed, Mr. Savia? A. I’he 
Quick Service Laundry Company. | 

Q. What is the nature of your employment? A. Laundry 
salesman. I 

Q. What do you do? A. Deliver coats and aprons ajnd 
linen supplies to restaurants. j 

Q. How do you do that? How do you get around? lA. 
With a truck. 

Q. With a truck? A. Yes. 

Q. Now, do you drive that yourself? A. Yes, sir. 

Q. Do you have any regular route or places to go? A. 
Ves, sir. 

Q. And will you tell us if the Fat Boy Restaurant on 
New York Avenue is one of the places you ser\’e? 
72 A. Yes, sir. 1 

I 

Q. How long have you been serving that place]or 
that location ? A. About six years. i 

Q. Now, will you describe the location for us, what ihe 
surrounding circumstances of the place are? A. Well,l it 
is an out of the way restaurant. It is just a highway there 
and there is nothing around it. j 

Q. Now, where did you make your delivery in relation 
to the building itself? A. In the back entrance. | 

Q. How did you get there? A. Go in the New Y(jrk 
Avenue way and drive around the back. j 

Q. Is there a driveway there? A. Yes, sir. j 

Q. You drive around to the back? A. Yes, sir. 

Q. What do you do then? A. Just stop my truck, p|ill 
up the emergency brake, and serve the customer. i 

Q. In serving the customer, do you go in the buildihg? 
A. Yes, sir. j 
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Q. How long does it take you to make the delivery there? 
A. About five minutes. 

73 Q. What, if anything, do you do with reference to 
the ignition key of your truck? A. Well, I don’t 

take the key out. 

Q. You say you do or do not? A. I do not. 

Q. Have you ever had any difiBculty with your truck ? A. 
No, sir. 

Q. And so that there will be no doubt—1 asked you if 
you had any difficulty. Has it ever been tampered with or 
stolen by others? A. No, sir. 

• *•••*>**•* 

Cross Examination 
By Mr. Aiello: 

74 Q. What is it that you delivered there? A. Coats 
and aprons and napkins. 

Q. Is that a big or small bundle? A. Just a small bundle. 
Q. Who do you deliver it to ? A. I take it in and deliver 
it to the chef there. 

Q. Do you take a receipt for it? A. Yes, sir; he signs a 
receipt for it. 

Q. He signs a receipt for it? A. Yes, sir. 

Q. And you go in the back entrance? A. Yes, sir. 

Q. Is that door open when you go in? A. Yes, sir. 

Q. Can you see your truck from where you are making 
your delivery? A. No, sir. 

Q. Why can’t you? A. You have to go around a little 
hall into the kitchen. 

Q. Can you see the truck from the kitchen? A. No, 
sir. 

75 Q. Why can’t you? A. There is no windows in 
the kitchen. 

Q. How long does it take you to make your operation? 
A. About five minutes. 
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Q. You say you left your key in the ignition switch wjien 
you made your delivery? A. Yes, sir. j 

Q. Is that because you are in a hurry to make your de¬ 
livery and go on about your business, so you can get in 4nd 
out quickly? A. Yes, sir. 

Q. That is the reason for it? A. Yes, sir. 

Q. Not because of any safety measure or anything of that 
kind? A. No, sir. 

Donald G. Norris was called as a witness for and in behalf 
of the defendant, and being then and there difily 

76 sworn by the Clerk of the Court, assumed the wit¬ 

ness stand and, upon e.^amination, testified as fol¬ 
lows : i 

I 

Direct Examination j 

By Mr. Beasley: j 

Q. Will you state your name and address? A. Donald 
G-. Norris, 557 South 20th Street, Arlington, Virginia. I 
Q. What is your occupation? A. Royal Crown Cbla 
salesman. 

Q, How do you perform your duties as a salesman for 
Royal Crown Cola? A. I am supposed to service stoiies 
and niglit clubs, and put my merchandise in, and pick fip 
empties. I 

Q. You drive a truck in doing this? A. Yes, sir. | 
Q. Do you have a regular route? A. Yes, sir. j 

Q. Does that include the Fat Boy Restaurant on Nevr 
York Avenue? A. Yes, sir. j 

Q. How long have you been serving the Fat Boy Res¬ 
taurant? A. Approximately eight months. 1 

Q. How long have you been working for Royal CroT^n 
Cola? A. Eight months. | 

77 Q. Prior to that time, what did you do? A. I was 

a laundry man with Page Laundry. ! 

Q. Doing similar delivery work? A. Yes, sir. j 
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Q. Now, will you describe the location of the Fat Boy 
Restaurant, where you get in and how you get in? A. It 
is on New York Avenue a hundred feet from Bladensburg 
Road, and they have driveways for trucks to drive around 
the back, and you go around the back, and I go inside and 
ask how many they want, and I put the cases in the base¬ 
ment and take out the empties, and come back up. 

I just shut the motor off and leave the key in the truck. 
It is on private property and I fignire it is safe enough. 

Q. Do you go into the building? A. Yes, sir. 

Q. How long are you inside the building? A. Sometimes 
about 15 minutes, sometimes a half an hour. 

Q. You say you deliver to the basement? A. Yes, sir. 

Q. How do you get in to the basement? A. I go in the 
rear door and down the steps and walk all the way forward 
in the basement. 

Q. What time did you usually deliver at that time? A. 
About 9 o’clock in the morning. 

Q. Would you tell the Court and jury as to whether oi- 
not there are people loitering around the place, or 
7S what are the conditions as to presence or absence of 
persons in that vicinity? A. Well, as far as on the 
property is concerned, the milkman is about the only man 
I noticed at that time. He pulls his truck up behind me. 
He is there about the same time. 

Usually there is a couple of people inside, the help inside. 

(). Have vou ever had anv difficultv with anyhodv tain- 
pering with or stealing your truck? A. No, sir. 

Cross Examination 
By Mr. Aiello: 

Q. What kind of service do you give? What do you de¬ 
liver? A. Royal Crown Cola. 

Q. That comes in cases? A. Cases, yes, sir, 24 bottles. 

Q. How often do you service the place? A. Once a week. 

Q. You have been serving the Fat Boy for about eight 
months? A. Yes, sir. 
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Q. Did you service the Fat Boy prior to that, wijien 
71) you worked for the Page Laundry ! A. Xo, sir. | 

Q. Your experience with the Fat Boy is limijed 
to tlie past eight months; is it not? A. Yes, sir. i 

Q. You don’t know what the conditions were in lO^l? 
A. Xo, sir. 

Q. Wlieii you shut the motor off and make your deliv¬ 
eries, are you doing it for your own convenience in or^er 
to hurry up with the work? A. Yes, sir. j 

Q. You have a lot of other deliveries to make and yjou 
want to get moving? A. That is right. | 


Eugene McMickle was called as a witness for and in lj)e- 
half of the defendant, and being then and there duly swc^rn 
liy tile Clerk of the Court, assumed the witness stand and, 
i’))on c.xamination, testified as follows: 

Direct Examination 
SO By Mr. Beasley; 

(^). Will you state your full name to the Court and 
Jury, and your address! A. Eugene H. McMickle, 1911 
Xcw York Avenue. 

Q. What is your home address! A. Ill Woodland Road. 

Q. Where are you employed? A. David G. Tavan, beer 
distributor. 

Q. What do you do for the Tavan Company? A. Driv’e 
n truck. 

Q. Drive a truck? Doing what? A. Delivering beer. 

Q. Do you have a regular route! A. Yes, sir. 

(^>. Does that route include the Fat Boy Restaurant (^n 
.\ew York Avenue? A. Yes, sir, it does. | 

(). How long have you been serving that location, that 
restaurant? A. Fourteen months. 

0. Prior to that time what were you doing? A. I was 
in service. 

Q. Xow, Mr. McMickle, will you describe to the Coujrt 
and Jury what that location is and how you make deliveries 
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at the Fat Boy Restaurant? A. At the rear door, 
81 the rear entrance. 

Q. How do you get there? A. You pull in off New 
York Avenue. 

Q. And then when you come to the rear door, will you 
tell the Court and jury how you make your delivery? A. 
Well, I park my truck, leave the key in, pull the brake up, 
and I walk on the outside of the truck and I go into the side 
door of the building. 

Q. Do you go into the building? A. I do. 

Q. Where do you go in the building? A. Right inside. 
It is right where I put my stuff is right next to the kitchen. 

Q. How long are you there in making a delivery? A. 
Fifteen or twenty minutes about. 

Q. Have you ever had any difficulty with anybody tam¬ 
pering with or stealing your truck? A. No, sir, I haven’t. 

83 Harry C. Mantzouranis w’as called as a witness for 
and in behalf of the defendant, and being then and 

there duly sworn by the Clerk of the Court, assumed the 
witness stand and, upon examination, testified as follow’s; 

Direct Examination 

84 By Mr. Beasley: 

Q. Will you please state your full name to the Court and 
jury and your address, please? A. Harry C. Mantzouranis. 
Q. And your address? A. 311 Allison Street, Northwest. 
Q. What is your occupation, Mr. Mantzouranis? A. I 
work for Versis Food Specialty Company. 

Q. What do you do for Versis Food? A, I am a sales¬ 
man; drive a truck with merchandise for customers. 

Q. Do you have a regular route? A. That is right. 

Q. Does that route include the Fat Boy Restaurant on 
New York Avenue? A. That is right. 

Q. Will you tell the Court and jury what you know about 
the location there and how’ you make deliveries at the Fat 
Boy Restaurant? A. Well, I always go out on New York 
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Avenue and drive into the back part and park there, g4 in 
and take the order, and deliver it and go out again. j 
Q. Where is that with relation to the building, the front, 
rear, side, or what? A. The door? 1 

85 Q. Yes. A. It is in the rear. ! 

Q. Now, when you park and get out to makO a 

delivery, do you go in the building? A. I go in the grounds 
of the building, around the building, and I park close to 
the door where I go in. 

Q. Do you enter the building after you get out of ihe 
truck with your delivery? A. I am taking it through ihe 
back door, into the kitchen, and that is where I deliver i|ny 
merchandise. 

Q. Into the kitchen? A. That is right. 

Q. Now', when you park your truck, what, if anything, 
do you do w’ith reference to the ignition key? A. I hi^ve 
alw'ays left it on. ! 

Q. Left it on? In it? A. In it; yes, sir. I 

Q. How’ long does it take you to make the delivery |n- 
side? A. Well, I never paid attention to that. It is dif¬ 
ferent. Sometimes it takes a little longer than other timj's. 
I wmuld not know'. I could not sav how' long it tak(&s. 

I 

Sometimes I go right in and take the order and go out a^d 
bring it in, or I may have to make two trips, sometimes 
one trip, and take all the merchandise into the placfe, 

86 and then get paid and go out. I would say abo^t 
seven minutes. I have noticed exactlv how long lit 

takes. I don’t know'. I 

Q. Now', wdth respect to the location around the Fat B<j)y 
Restaurant and in the rear, did you see people arouiid 
tliere w^hen you came up to make deliveries, as a rule? A* 
No, I don’t think I have. I might see a passerby som'g- 
times, going across. j 

Q. Is that place open at that time when you deliver? A. 
Yes, it is. It is after 3 o’clock when I deliver. j 

Q. You deliver in the afternoon? A. That is right. ! 
Q. Have you had any difficulty with anybody tamperirijg 
with or stealing your truck? A. No, I haven’t. 
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Q. Did you say how long you had been delivering there? 
I don’t recall. A. Over three years. 

Q. Over three years? A. Yes. 

*«*••****« 

Cross Examination 
By Mr. Aiello: 

Q. Now, Mr. Mantzouranis, what kind of goods do you 
deliver there to the Fat Boy? A. Pickles, mayonnaise, 
potato chips, and pretzels. 

87 Q. They are rather small packages, aren’t they? 
A. It is gallons; yes. 

Q. In making the deliverv you go into the kitchen? A. 
That is right. 

Q. Do you take them in or does someone from the Pat 
Boy take them? A. I take it in myself. 

Q. You take it in yourself? A. Yes, sir; myself. 

Q. You merely take orders? You said something about 
that. MTiere do you take the orders, inside or by the door? 
A. I go in and see the chef and he gives me the order of 
what he needs. 

Q. Is there anybody in the truck with you? A. Nobody. 
Q. You are all by yourself? A. That is right. 

Q. And you leave the key in the ignition switch for yoni- 
own convenience in order to get through or for what? A. 
Well, it saves time. 

Q. It saves time? A. Yes. 

88 Joseph E. Henson was called as a 'wntness for and 
in behalf of the defendant, and being then and there 

duly sworn by the Clerk of the Court, assumed the witness 
stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. Beasley: 

Q. Will you state your full name and your address to 
the Court and jury? A. My name is Joseph E. Henson, 
355 M Street, Southwest. 
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Q. Where do you work? A, For M. E. Horton, Inqor- 
porated. 

Q. What do you do for M. E. Horton, Incorporated ? A. 
1 am a truck driver. 

Q. What business is M. E. Horton engaged inf A. De¬ 
livering wholesale groceries. 

Q. Now, you say you are a truck driver f What do vou 
do as a truck driver? A. Deliver groceries. | 

Q. Do you have a regular route? A. Yes, sir. 

89 Q. Is the Fat Boy Restaurant on the route \ou 
serve? A. Yes. 

Q. And you drive a truck for M. E. Horton? A. Yes, sir. 

Q. How long have you been so employed as a truck dri4ei- 
for M. E. Horton? A. Around four years. I 

Q. Have you been serving the Fat Boy Restaurant dur¬ 
ing all that time? A. Yes, sir; part of that time. j 

Q. How long have you been serving at the Fat Boy Res¬ 
taurant, would you say? A. Well, three years or nearly 
four. i 

I 

Q. Three or nearly four years? A. Yes, sir. j 

Q. Will you describe to the Court and jury what the 
location of the building is and how you get in to make your 
deliveries and what you do? A. It is on—it is near 
Bladensburg Road on New York Avenue, and vou so iin 
the New York Avenue side and you drive to the rear 
make deliveries around there. 

Q. How far is that rear from the street? A. It isi a 
building length. j 

Q. Whereabouts do you park? A. I park around to the 
rear door. [ 

90 Q. Where do you make deliveries? A. In ttie 

rear door. 1 

Q. Do you go inside the building? A. Yes, sir. 

Q. Now, how do you leave your truck? With particular 
reference to the ignition switch, what do you do? A. W^ll, 

T pull the brake up and get out and make my delivery; th|at 
is all. ! 
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Q. What do you do with reference to the ignition key? 
A. I leave it in there. 

Q. Have you ever had any trouble with anybody med¬ 
dling* with or stealing your truck? A. No, sir, I haven’t. 

Cross Examination 
By Mr. Aiello: 

Q. Do you drive the truck alone or have somebody witli 
you? A. It depends on how many stops I have to make. 

Q. On the average do you have somebody with you? On 
the average you have somebody with you to help you? A. 
Sometimes when I have a lot of stuff. 

Q. You were in service? I see you have a service jacket. 
A. Yes, sir. 

hi Q. Have you been working there four years since 
you are out of service or is that broken up? A. 
That is broken up. In between I went in service and I con¬ 
tinued after I came out. 

Q. How old are you? A. Twenty-four. 

Q. When you left the key in the ignition switch, did yon 
also leave your motor running? A. No, sir. 

Q. You didn’t? A. No, sir. 

Q. Well, now, did you leave the key in there for your own 
convenience, in order to get in and out in a hurry or to 
get your job done? A. Yes. 

0. It saves time and it helps out? A. That is right. 

««^****«;«# 

Robert C. Deal was called as a witness for and in behalf 
of the defendant, and being then and there dnlv sworn 
by the Clerk of the Court, assumed the witness 
92 stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. Beasley: 

Q. Will you state your full name and give us your ad¬ 
dress, please? A. Robert C. Deal, 3320 Dubois Place. 
Southeast. 





57 


Q. By whom are you employed, Mr. Deal? A. The Ca|ry 
Ice Cream Company. 

Q. Are you a truck driver? A. Yes. 

Q. Y'ou drive a truck? And do you make deliveries? 
A. Yes, sir. 

Q. Do you have a regular route or regular customers \|ou 
serve A. Yes, sir. j 

Q. Do you serve ice cream for your company to the if at 
Boy Restaurant on New York Avenue? A. I do; yes, 

Q. How long have you been serving out there ? A. About 
eight years. 

Q. About eight years? A. Yes, sir. 

Q. Will you describe to the Court and jury the location 
of the Fat Boy Restaurant and how you make deliv- 
ir'^ eries there? A. Well, it is in the 2200 block of Niew 
York Avenue, in Northeast, and I pull around |:he 
back and always my delivery through the back door. 

Q. Is that oft the street? A. Yes, sir. ! 

Q. How far off the street? A, Oh, approximately 50j or 

75 feet. j 

Q. Now, you say there is a rear door? A. Yes, sir. j 
Q. Where do you park your truck with relation to y(j)iir 
rear door? A. I usually park it as close to the door as 1 
can get it. 

Q. What do you do then? A. Well, I go in and take the 
order, whatever they need, and come back to my truck 4nd 

get it. j 

Q. Do you go in the building? A. Yes, sir. j 

Q. WHiere in the building do you make deliveries? A.j T( 
is just inside the back door. | 

Q. How long does it take you to make a delivery theiref 
A. AYell, approximately five minutes. 

Q. What, if anything, do you do with respect to the igni¬ 
tion key? A. Well, I leave it in the truck. 

94 Q. Now, have you ever had any difficulty during 
the eight years that you have been serving at the 
Fat Boy with anybody tampering with your truck or steal¬ 
ing it? A. No, sir, not with the truck; no, sir. ! 

♦ * ♦ * • • • * \ * 
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Cross Examination 
By Mr. Aiello: 

Q. Mr. Deal, do you have anybody with you when you 
make deliveries? A. No, sir, 

(2- You are by yourself? A. Yes, sir. 

Q. When you deliver you say you come inside there. Is 
your truck visible to you? Can you see it? A. Most of the 
time; yes, sir. 

Q. Most of the time? A. Yes, sir. 

Q. So that leaving? the key in the ignition switch is a 
matter of convenience to you to get it over with? A. Yes. 
sir, it is. 

Q. In other words, it helps to get your job done and get 
going? A. That is right. 

9.") Harris L. Atwill was called as a witness for and in 
behalf of the defendant, and being then and there 
duly sworn by the Clerk of the Court, assumed the wit¬ 
ness stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. Beasley: 

Q. State your full name and give us your address, please ? 
A. Harris L. Atwill, 407 Ridge Road, Southeast, apart¬ 
ment 202. 

Q. What is your occupation? A. Truck driver for the 
Wilkins Coffee Company. 

Q. How long have you been so employed? A. Two 
months. 

Q. Prior to that time what did you do? A. I was in 
the Navy. I worked as a carpenter. 

Q. In driving a truck for the Wilkins Coffee Company, 
did you serve regular places or customers? A. Yes, sir. 

Q. Did you serve at the Fat Boy Restaurant? A. I did. 

Q. Will you tell the Court and jury what the location is 
out there and how you make deliveries? A. Well, 






96 it is right at the corner of New York Avenuej and 
Bladeiisburg Road, and there is a driveway a|nd a 

parking lot in the back, and we just drive in around hy the 
kitchen door for delivery. [ 

Q. Do you go inside the building? A. I do. | 

Q. Where do you make your deliveries with reference to 
the inside of the building? A. In the kitchen. | 

Q. How long does it take you to make a delivery tl^ere? 
A. About five minutes, sometimes less, sometimes motre. 

Q. What do you do with respect to the truck and par¬ 
ticularly the ignition key? A. Just turn it off and leave it 
in. I just leave the truck unlocked. j 

Q. Have you ever had any difficulty with anyone tam¬ 
pering w’ith or stealing your truck w’hile making deliveries 
there? A. No, I haven’t. ' 

« • * • • * * « 

Cross Examination I 

I 

By Mr. Aiello: 

Q. Mr. Atwill, you have just been on the job two moiJths; 
is that right? A. That is right. ! 

Q. You said something about “we” making dbliv- 

97 eries. Is somebody with you on the truck in mailing 
deliveries ? A. They were the first few times I ^bent 

there, and^ different times my supervisor rode with me. 

Q. So you had somebody with you most of the time? A. 
No, sir, not most of the time. | 

Q, How big a delivery did you make ? A. Twenty poijinds 
of coffee. 

I 

Q. Twenty pounds of coffee? A. Yes, sir. ! 

Q. That is not a very big package, is it? A. No, sir. 

Q. And you took that to the kitchen? A. That is right. 
Q. And when you turned the ignition key and left it in 
the switch, you did it to help save time, to get in and! out 
quick? A. That is right. ; 

Q. For your own convenience? A. That is all; tha^t is 
right, sir. 
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104 Motion for Directed Verdict on Behalf of the 

Defendant. 

Mr. Beasley: If Your Honor please, we move that 

105 you at this time direct the jury to return a verdict 
in favor of the defendant for these reasons: First, 

Y*our Honor, that there has been no proof of negligence. 
Secondly, that there is no showing upon which the jury 
might reasonably find that any negligence of the defendant 
was the proximate cause of any injury sustained by the 
plaintiffs. 

As Your Honor knows, and w^e have had discussion here¬ 
tofore at the bench, and therefore I am thoroughly aware 
that Your Honor has read the decision of the Court of Ap¬ 
peals on the appeal previously taken in this same case in 
which two Justices of the Court formed a majority and re¬ 
manded the case for trial upon the issue of negligence in 
leaving the ignition key in the truck, to which Justice 
Groner dissented. 

However, we have not had an opportunity to discuss the 
legal questions involved in that case, and I would like to 
do that very briefly and to the point and elaborate only to 
such extent as you may desire to go into it, but for myself, 
at least, covering the points with your indulgence. 

Your Honor will recall that the posture of this case when 
it was before the Court of Appeals was an appeal from a 
directed verdict, an appeal by the plaintiffs from a directed 
verdict upon a trial in which the plaintiffs had contended 
that the truck of the defendant was taken by a driver at 
the time of the accident with the consent of the regular 
employee driver, and that that became binding upon the 
defendant. 

106 The Trial Court ruled that even if there was con¬ 
sent given by the driver, it was not within the course 

of his employment to give defendant’s truck to a stranger 
and that would not be binding on the defendant and would 
not impose liability on the defendant, either upon the prin¬ 
ciple of agency or consent, and therefore directed a verdict 
for the defendant. 
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Plaintiffs’ counsel presented an additional point on] his 
brief in the Court of Appeals stating that because of the 
fact that when this case was brought to trial that Squires 
V. Brooks in 44 Appeals had not been overruled and tljere 
wasn’t a fair and full opportunity to develop the point \i^ith 
respect to the question of negligence in leaving the ke^J’ in 
the truck. | 

During the pendency of this case, the Court of Appeals 
having handed down a subsequent decision in Ross v. Hirt- 
man in 78 Appeals, the Court looking at the situation |iad 
to say that while this truck as parked was on private pijop- 
erty, nevertheless, they had observed in the prior decision 
on the Ross v. Hartman case that parking a veliicle Un¬ 
locked with the ignition key in it might be negligence under 
some circumstances, and others not, and that under tjiat 
ruling the case should have been submitted to the jury and 
so to give the plaintiffs a fair trial, and they remanded ihe 
case for a new trial. | 

The language referred to in the Ross v. Hartman deci¬ 
sion is significant and should be therefore of interest. It is: 

“Everyone knows now that children and thieves fire- 
107 quently cause harm by tampering with unlocked c^rs. 

The danger that they will do so on a particular occa¬ 
sion may be slight or great. In the absence of an ordinance, 
therefore, leaving a car unlocked might not be negligent 
ill some circumstances, although in other circumstaneesj it 
might be both negligent and a legal or proximate cause |of 
a resulting accident.” ! 

The Court: Isn’t that the point here that the Court hUs 
remanded the matter for trial by a jury to determipe 
whether or not the circumstances under which that kby 
was left in the ignition of this particular vehicle was negli¬ 
gent or not? I 

Mr. Beasley: Except for one thing, if the Court pleasp: 
The Court did not then have the circumstances before it in 
the prior appeal in this case, and the Court did not ailid 
could not rule on these circumstances. I 
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The Court: What circumstances are you referring to, 
Mr. Beasley? 

Mr. Beasley: I am addressing myself to the circum¬ 
stances of the location, the time, and the presence or 
absence of persons, all of which would go to determine 
what was reasonably foreseeable as to whether the risk was 
slight or great. 

The Court: Most certainly the Court had before it evi¬ 
dence from the record as to the place and the time. 

Mr. Beasley: That is all. They didn’t know whether 
there was a field here or a fence there, or any loiterers 
nearby, and they didn’t know the experience of the 
108 trades people in making deliveries there. So whether 
you take the view that it is negligence or whether it 
is proper, as we think it is, they didn’t have the benefit of 
the inquiry into the location and what was customarily 
done. 

The Court: But the Court did say whether or not it was 
negligence in a given set of circumstances would have to 
be a matter perforce to be decided by the jury, and the 
jury would take into consideration the fact of the key being 
left there in the switch and taken into consideration the 
surrounding circumstances, the place and its location, and 
the method and, presumably, which you developed by ex¬ 
amination, the custom of other drivers, and then the jur^’ 
has to decide as to whether or not under those circum¬ 
stances it was negligence. But that question must be re¬ 
solved by a jury. 

Mr. Beasley: That is a possible interpretation of the 
opinion, but I respectfully submit that it should not be the 
interpretation given the decision for these reasons— 

The Court (interposing): First of all, before giving me 
those reasons, tell me what the interpretation given the 
opinion should be. 

Mr. Beasley; The interpretation given the opinion 
should be that this is a case in which the proof of leaving 
the key in an automobile and leaving it unattended was 
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such that it might justify an inference that it was reason¬ 
ably foreseeable, if so left, that the truck might be 

109 tampered with or taken and thereby could be negli¬ 
gence or could be deemed negligence. Then you 

have made out a jury question, but in the absence of f^cts 
and circumstances whereby a reasonably prudent man, at 
least, should know that there was more than a very slight 
risk that the vehicle would be taken, if so left, you have 
nothing but speculation. 

The Court: That is a very cogent argument you lare 
making, Mr. Beasley, but under the circumstances I capnot 
go along with you. The fact to be determined is whether 
or not this leaving the key in the ignition switch of the 
automobile under the circumstances here is negligeilice. 
The only way that can be resolved is by a jury. I can|not 
interpose myself between the facts and the jury and deciide 
it as a question of law. 

Mr. Beasley: Would you let me make one more obsei^va- 
tion? 

The Court: You may make as many as you desire. 

Mr. Beasley: I do not want to burden you. 

The Court: You are not burdening me. j 

Mr. Beasley: I want to make my position plain. jWe 
have had years and years of law on negligence in these 
courts, and yet we have had remaining the principle that 
where reasonable men’s minds all agree in reaching |but 
one conclusion it becomes a question of law on which ^he 
Court may act and not a question of fact for the jury, j 
The Court: Very true. I 

Mr. Beasley: Now, I respectfully submit thali to 

110 give the Court of Appeals decision the interpreta¬ 
tion which Your Honor suggests is tantamount} to 

saying in a more frequently seen and very usual type} of 
case, that there has been an automobile collision between 
two automobiles and it is therefore a question of fact "veho 
is negligent and we will submit it to the jury, but Your 
Honor does not do that. You weigh the facts and circi^m- 
stances as to whether there was a proper lookout and atfen- 
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tion, of any violation as such, and weigh those circum¬ 
stances which come from experience, and whether there 
were other cars around, and if there is evidence of any 
violation of due care, and under those circumstances you 
submit it to the jury, but if there is no evidence of that 
except the bare collision, you direct a verdict. 

Now, I cannot believe that in this little page and a half 
decision that the Court of Appeals intended to relegate to 
the ash can all the law in this jurisdiction on the question 
of the propriety of the Court in weighing whether a prima 
facie case or an adequate case to go to the jury has been 
made out. 

The Court: They have done some strange things, but 
they are our Court of last resort. We are here on the 
trial bench and we are bound by their decisions. 

Mr. Beasley: Let me say this— 

The Court (interposing): Mr. Earnest, suppose I hear 
from you. 

Mr. Earnest: All right, Your Honor. I have only 
111 one observation to make, one thing to say and that 
is all I have to say on the point: that we are sup¬ 
ported in the conclusion that Mr. Beasley contends for by 
reading the context of the opinion, each paragraph is not 
consistent with the other, and also bearing in mind the con¬ 
cluding paragraph, where the Court says: “Therefore 
appellants did not have a fair chance to raise and press at 
the trial, nor the Court to pass upon, the point concerning 
the keys.” 

The Court: What is the date of that decision? 

Mr. Earnest: The date of it is July 24, 1944. 

The Court: I will read it during the recess. 

Mr. Earnest: Thank you. Your Honor. 

Mr. Beasley: Could I say something else ? 

Mr. Aiello: I would like to make two statements. 

Mr. Beasley: Just one second. I want to add to this that 
for Your Honor’s information we have analyzed two anno¬ 
tations on the subject and prepared a memorandum, they 
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being annotations in 26 A.L.R., beginning at page 912 ind 
in 158 A.L.E. at page 1374. After study of these cajses 
cited there, and incidentally these two annotations ajde- 
quately cover the subject, Mr. Earnest and I have fjre- 
pared a memorandum to try to get at the situation. Tljiey 
appear to fall into these three categories: First of jail, 
cases governed or controlled by statute or municipal oijdi- 
nance forbidding the act. Those are the public streets ^nd 
alleys. 

112 The Court: That is not here. 

Mr. Beasley: No, that is not this case. Then 
there are others under circumstances making it foresee¬ 
able. 

The Court: Which may be here. 

Mr. Beasley: There is no evidence whatsoever on tjiat 
because the foreseeable cases are where a driver leaves a 
vehicle with children playing around, near a playground or 
a school, and it might be tampered with. We do not hqve 
that here. Then there are cases, other than that, those in 
the absence of a controlling statute or ordinance, or in ihe 
absence of circumstances making it reasonably foreseeallle, 
and in that latter category the ruling has with unanimity 
been no liability. 

I don’t know whether it is appropriate to suggest to 
Your Honor to look at this. | 

The Court: Do you have any objection if they submit it? 

Mr. Aiello: No, I haven’t, sir. [ 

While you are looking at that. Your Honor, I would ijke 
to have you look at Hellweg v. Chesapeake & Potomac Tele¬ 
phone Company, which goes into the standard of conduct. 

The Court: What is the citation? 

Mr. Aiello: 71 D. C. Appeals 346. I want to read this 
part: “In the present case, therefore, while evidence of 
installation and use of appliances customarily used wias 
properly received, it was not conclusive,” and tllat 

113 is something for the jury to decide. In other worJis, 
just because they run a parade of witnesses sayijng 

they customarily leave the keys in the ignition switch, tllat 


I 

I 
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does not necessarily establish that is the safe and proper 
thing to do. That is for the jury to pass on. I think that 
case has a direct bearing, and when you come around to 
it, because of this development, I would like to have Your 
Honor instruct the jury with respect to that point. 

In the Ross v. Hartman case, w^hich was cited to Your 

Honor by Mr. Beasley, which is in 78 D. C. Appeals at 

page 217, the Court cites with approval a New York case 

which is identical with our situation here, and where it 

/ 

recites this particular language: 

“If one is negligent in leaving a motor vehicle improp¬ 
erly secured, if as a result thereof and in immediate 
sequence therewith some other event occurs, which would 
not liave occurred except for negligence, and if injury fol¬ 
lows, such a one is responsible, even though the negligent 
act comes first in order of time.” 

The Court; That is 78 Appeals at 217? 

Mr. Aiello: Yes, sir. 

The Court: I will read that. 

Mr. Aiello: Thank you, sir. 

114 The Court: Come to the bench, gentlemen. 

(Thereupon counsel approached the bench and the 
following occurred out of the hearing of the jury:) 

The Court: I conclude that the state of the law in the 
District of Columbia is this; Under the doctrine of Squires 
V. Brooks, even in that case, where there was a statute, if 
any other intervening agency comes into play of an eifi- 
cient character, there should be a directed verdict for the 
defendant, and the Court sustained the demurrer. Now. 
in Ross V. Hartman there was also a statute, this partic¬ 
ular ordinance that is called to my attention here, but the 
Court there reversed and said: In the absence of a statute 
it may very well be that the act of leaving the car in such 
fashion, even though that act was first in point of time, it 
might well be negligence and a proximate cause of the 
result, and then in this particular case it reiterates that 
doctrine mentioned, and I think it cites a New York case— 
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I didn’t check this case—even though in Ross v. Hartnian 
and Brooks v. Squires there were statutes. I 

So that being the situation, it seems to me in this Claxjon 
case it quite conclusively states that the Court states |he 
issue should be submitted to the jury, and I overrule yqur 
motion. I 

• • • • • • • * « i«i 

Prayers. | 

1 

117 Number 2 is granted in substance and denied jas 

framed. j 

The same ruling for number 3, granted in substance a|nd 
denied as framed. I 

I 

Mr. Beasley: We are rather serious on this one, as|to 
the circumstances. If it is going to be a factual question, 
we still contend the jury finding cannot be a speculatijve 
one but must be predicated upon facts and circumstan(ies 
making it reasonably foreseeable. 

The Court: I do not think this is the law, do yo^? 
Whether or not an individual human act is negligence (|e- 
pends upon the standard with which it is squared. j 

Mr. Earnest: We say: Whether or not in the absepce 
of circumstances that would make it reasonably foresee¬ 
able by the defendant in the exercise of ordinary care. ! 
Mr. Aiello: That is not in the Ross v. Hartman case, j 
The Court: I will deny it as framed. I will charge the 
jury and if you still raise the point, you can see me before 
the jury goes out. ! 

Number 5 is granted in substance. T do not like t|he 
second paragraph. j 

Mr. Beasley: We have an annotation on that. j 

The Court: It does not square with the Ross agaii^st 
Hartman case, or with the Claxton case as it caipe 
down. ! 

118 Mr. Beasley: It says: Was not intended aijid 

could not have been foreseen in the exercise of ordi¬ 
nary care. You must have some point to it. | 

The Court: The Ross v. Hartman case holds that y(|)u 
may have negligence, assuming there is secondary negjii- 
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gence, and they cite the New York case on that, and that 
negligence may be the proximate cause of the accident. 

Mr. Beasley: If Your Honor reads the Ross v. Hart¬ 
man case, you will find citations there about parking on 
the street— 

Mr. Aiello (interposing): But the principle was there. 

The Court: If it stopped there it would have been per¬ 
fectly all right, but they allude to the proposition in the 
absence of the statute, and cite the New York case. I will 
deny the second paragraph. It is granted as to paragraph 
1. That is the stereotyped definition of proximate cause. 
I think that is sound law, personally, but I feel I am con¬ 
strained by that case. I do not quarrel with your applying 
this principle of foreseeability. 

Mr. Beasley: That is one of the elements that we urge 
upon you. I appreciate your views. 

The Court: This is in the District of Columbia, and with 
reference to these qualifications, it is what is meant by 
negligence in the District of Columbia. 

Mr. Beasley: In reference to the specific cases of 
119 parking and leaving unattended, the language is not 
spelled out. On the general proposition of law rele¬ 
vant to negligence actions, we feel this may be used. 

The Court: You have no authoritv that categoricallv 
states that? 

Mr. Beasley: No. 

The Court: I will grant that in .substance. 

• ••••••••• 

The Charge of the Court to the Jury. 

The Court (McGuire, J.): Members of the jury, you 
have been very patient throughout the course of this trial, 
and we now reach the stage in these proceedings when it 
becomes the function and the duty and the responsibility 
of the Court to instruct you as to the law, so that after the 
facts are found, you may apply the law as given to the 
facts and thus do justice between the parties. 

Now, first of all, you are instructed that you members 
of the jury are the sole judges of the facts. You must de- 
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termine for yourselves what the facts are, and you mu^t 
determine those facts according to the evidence presentejd 
here in open court, without regard to the opinion c^f 

120 counsel, and if expressed inadvertently by word oir 
deed, without regard to the viewpoint or the opinioh 

of the Court. j 

You must weigh the evidence and consider this case, anji 
you are so instructed, without regard to anything in th^ 
nature of prejudice or sympathy and without regard t|) 
anything in the nature of presumably preconceived ideas 
that you may possibly have in your mind. I want to makjs 
that specifically clear. | 

Now, under our Federal Court system. Federal Judged 
may comment on the evidence and some Judges do. Thai 
is a practice that this Court does not indulge in because I 
am of the opinion to do so would impinge on the provinc^ 
of the jury. You are the sole judges of the facts, and th^ 
parties are here in court, not seeking either the opinion 
of counsel or the opinion of the Court, but they are here 
for the verdict of a jury, which jury under the circum¬ 
stances you are. 

In that connection, functioning as you are as jurors in 
this case, you are the sole judges of the credibility of the 
witnesses. What is meant by that term ? It means simplj' 
their worthiness of belief. You are the sole judges as tcj 
the degree of credit to be given their testimony, and ir 
weighing the evidence you have the right to consider their 
attitude and demeanor upon the witness stand; their apj 
parent candor or frankness, or the lack of it; their ability 
to recollect the facts and circumstances concernin,!^ 

121 which they testify; their interest in the outcome of 
this case, if such there be; and under the circum¬ 
stances give their testimony only such weight as you, the 
jury, think it is entitled. 

Now, you are further instructed that you must try this 
case solely and entirely upon the evidence before you. 
That means you are not to give any degree of credit or 
to conjecture or speculate on evidence that has been offered 
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by either side and ruled ont by the Court, and if you believe 
that any individual witness or witnesses in this case has 
deliberately perjured himself or themselves, as the case 
may be, you are at liberty to disregard the entire testi¬ 
mony of such witness or witnesses, except in so far as you 
may presumably find that their testimony is corroborated 
by other testimony of a material character. 

You are instructed to disregard entirely all statements 
by counsel on either side, nor are you to draw any conclu¬ 
sions or inferences from questions asked by counsel and 
ruled out by the Court, and as I said a minute ago, from 
any olfers of testimony which have been excluded by the 
Court, and if there is any conflict of evidence in the case, 
it is your duty and your responsibility as a jury to re¬ 
solve it. 

Now, what is the gist of this controversy? Five men on 
their way to work were injured as the result of the col¬ 
lision of two motor vehicles. One of the vehicles was stolen 
and being operated as a stolen vehicle upon the high- 
122 w’ay. The issue that you have to decide is whether 
or not leaving a truck unattended with an ignition 
key in the vehicle is negligence, and then the plaintiffs 
must go forward and prove that such negligence, if you 
should conclude that it was negligence, vras the proximate 
cause of the injury. 

Now, w’hat is negligence? Negligence may be said to be 
the doing of an act which a reasonably prudent person 
would not do, or the failure to do something with a rea¬ 
sonably prudent person would do, actuated by those con¬ 
siderations w’hich ordinarily motivate human conduct. It 
is the failure to use ordinary care in the management of 
one’s property or person, living as we do in a highly in¬ 
tegrated and complex society. 

Now, negligence it is to be noted is not an absolute term. 
It is not something rigid, there it is and there it remains, 
but it is a relative term. Thus we mean that in deciding 
whether or not there was negligence in a given case that 
the conduct in question has to be scrutinized and consid- 
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ered in the light of all the surrounding circumstances, jand 
this rule, as I know is readily apparent to you, is predi¬ 
cated on common sense. It rests upon the basic fact that 
a reasonably prudent person will react differently ui der 
different circumstances. An act of negligence under lone 
set of conditions might not be an act of negligence mlder 
nnother set of conditions. To repeat or recapitulate: It is 
what conduct might reasonably have been expected 

123 of a person of ordinary prudence under the same 
circumstances. That is your test and that is the 

criterion that you must use in deciding in this particiklar 
case whether or not the evidence proves negligence. | 

Now, you will note that the person whose conduct is j set 
up as a standard is not some extraordinary person, jlle 
does not have to be a college graduate. The law does |not 
demand or set up any other standard than that of the ordi¬ 
nary prudent person. 

Now, ordinary care, as I have indicated, is that which per¬ 
sons of ordinary prudence exercise in the management of 
their own person and property in order to avoid injurj' to 
others. Inasmuch as the amount of caution used by the 
ordinary prudent person varies in direct proportion to the 
danger known to be involved in an undertaking, it follbws 
that in the exercise of ordinary care the amount of caution 
required by law varies in accordance with what? With the 
nature of the act and the surrounding circumstances. 

Now, leaving a car unlocked under some circumstances 
might not be negligence, yet, it may well be negligence in 
another, and if as the result and in immediate sequence 
some other event occurs which would not have occurrec^ if 
there was no negligence, one might be responsible e^en 
though his negligence comes first in point of time. | 

You are instructed that there is no question of ^ny 

124 ordinance of the District of Columbia being invol|’ed 
in this case. 

Now, there has been a great deal of evidence introduced 
with respect to custom, the custom of others in the delivery 
of items of food and laundry to the premises involved. 


Now, you are instructed that custom, neither custom nor 
experience is to be substituted for due care. The custom 
of others is not conclusive. It is not the test. Despite cus¬ 
tom and despite such conduct on the part of others, you 
might possibly conclude, depending on your point of view 
of the evidence, that there is negligence. 

Now, if the plaintiff should prove negligence, that is, 
the plaintiffs should prove negligence on the part of the 
defendant, that alone does not entitle them to recover. 
They must go a step further. They must show that the 
negligence was the proximate cause of the injury sus¬ 
tained. Actually, the question comes to your mind what 
is meant by proximate cause? 

In legal terminology, the proximate cause of an injury 
is that cause which in natural and continuous sequence, 
unbroken by any efficient intervening cause, produces an 
injury and without which the result would not have oc¬ 
curred. It is that which in ordinary natural sequence pro¬ 
duces a specific result. It may operate directly or put in¬ 
tervening agencies in motion. It is what pulls the 
125 switch or presses the button; it is what starts the 
ball rolling. 

Now, of course, in law we recognize what is termed as 
an unavoidable or inevitable accident. These terms do not 
literally mean that it was not possible for such an accident 
to have occurred. They simply denote that an accident 
has occurred without having been proximately caused by 
negligence. Even if such an accident could have been 
avoided by the exercise of exceptional foresight, skill or 
caution, still, no one under the circumstances would be held 
liable for the injuries resulting from it. The mere fact an 
accident happened, considered alone, does not support an 
inference that some party to the accident was negligent. 

Now, the burden of proof is on the plaintiffs in this case, 
as I have indicated, to prove by a preponderance of the 
evidence that the defendant was negligent, and I have de¬ 
fined negligence, and that such negligence was the proxi- 
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mate cause of the injuries sustained by them, and 1 l|iave 
defined what is meant by proximate cause. 

Now, if the plaintiffs have not fulfilled this burden, ihen 
the defendant is entitled to your verdict, and you are sc* in¬ 
structed. On the other hand, if you should conclude :hat 
the evidence supports the claim of plaintiffs to the emect 
that there has been negligence on the part of the de¬ 
fendant, and the plaintiffs have sustained that burdei^ by 
the preponderance of the evidence and have sustained j the 
further burden imposed upon them that such neigli- 
12() gence, so proved, was the proximate cause of their 
injuries, then, and only then wnll you turn to the 
consideration of the question of damages. Now, with j re¬ 
spect to the matter of damages, if you reach that po|int, 
here, again, the responsibility is on the plaintiffs to prpve 
that aspect of their case by a preponderance of the pvi- 
denee. j 

Now, 1 do not think I have explained to you what is mdant 
In' the preponderance of the evidence or the fair prepon¬ 
derance of the evidence. That does not mean the grea ter 
number of witnesses, but it means merely that you are lea- 
sonably satisfied from all the evidence that the plaintijffs’ 
allegations are true. i 

With reference to damages, if you should find that they 
have sustained the burden imposed upon them in that 
spect, then they may recover the reasonable value, 
(■xceeding the cost to them, of the examinations and atten¬ 
tion by physicians, those actually required and actually 
i*iven, and hospital accommodation and care required cjnd 
actually given in their treatment. Then, again, as to jthe 
nature and the extent of their injuries, also such sum as 
will reasonably compensate them for the pain and discc[m- 
i’ort actually suffered by them, if you should find same Ire- 
suited from the negligence of the defendant, and for sijich 
pain and discomfort that the individual plaintiffs may be 
reasonably expected to suffer in the future. 
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127 Then, of course, there is the item of the property 
damage with reference to the plaintiff Schaff, the 
value of an automobile, a 1941 special deluxe sedan, and 
then, I think, with respect to one of the other plaintiffs, 
ihcre was an item of a suit, that is, the plaintiff Chapman, 
.‘■'25 or $30 for a suit. 

Any exceptions, gentlemen? 

(Thereupon counsel approached the bench and the fol- 
iowhig occurred out of the hearing of the jury:) 

Air. Beasley: Your Honor, the only thing 1 could see in 
following your charge, which is rather foreclosed by the 
rulings on the prayers, is with respect to what was the ele¬ 
ment of foreseeability. I believe that has not been covered 
at all. 

The Court: You have your exception on that. 

Air. Beasley : I wanted to invite your attention to that. 

Tlie Court: That is right. 

Air. Aiello: Tlie only thing I can suggest—I am satis¬ 
fied with your instructions—but if they should find for the 
plaintiffs, they should find for them separately. 

The Court: lam going to say that now. 

(Thereupon counsel resumed their places in the court¬ 
room and the following occurred within the hearing of the 
jury:) 

The C'ourt: Madam and gentlemen of the jury: One 
word more. If you should upon all the evidence conclude 
that the plaintiff’s are entitled to your verdict, then, 
12S of course, you will return a separate verdict for each 
individual plaintiff, and you are so instructed. 

Very well. You may retire, choose one of your number 
as foreman, and deliberate on this case. 

(Thereupon at 3o’clock p. m. the jury left the court¬ 
room to deliberate upon its verdict.) 
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Filed Mar 25 1947 


I 


Defendant’s Prayer No. 1. j 

Tile defendant requests tlie Court to instruct the jujy am 
follows: j 

The Court instructs the jury upon the whole evideni’e of 

tills case the verdict must be in favor of the defendant j 

i 

♦ • * • * * «!* 

148 Filed Mar 25 1947 I 

Defendant’s Prayer No. 4. j 

The defendant requests the Court to instruct the juijy as 
follows: I 

The jury is instructed that the fact that defendant! left 
its delivery truck temporarily unattended and with the ^gni- 
11 on key in the switch is not negligence in the absencje of 
circumstances and conditions making it reasonably fore¬ 
seeable by defendant in the exercise of ordinani^ care jthat 
said truck would be stolen if so left. i 

I 

ft ft ft ft ft ft ft ft ftift 
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Filed Mar 25 1947 


Defendant’s Prayer No. 5. j 

The defendant requests the Court to instruct the jury as 
follows: 

The proximate cause of an injury is that cause which, in 
natural and continuous sequence, unbroken by any efficient 
inteiwening cause, produces the injury, and without which 
the result would not have occurred. It is the effictient 
cause—the one that necessarily sets in motion the factors 
tliat accomplish the injury. It may operate directly of by 
1 tutting intervening agencies in motion. j 

Causal connection between original negligence anq an 
injury is broken when there intervenes a wilful, maliciious 
and criminal act of a third person vrhich causes the injjury, 
Tjrovided that such intervening wilful, malicious and cpm- 
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ilia] act was not intended by the iJerson originally negligent 
and could not have been foreseen by him in the exercise of 
ordinary care. 

IbO Filed Mar 25 1947 


Defendant’s Prayer No. 6. 

Tile defendant re(iiiesis llie (’ouid to instruct the jury as 
follows: 


\oii are instructed that if you should find from the evi¬ 
dence that the defendant was negligent in leaving the truck 
in question unattended with the ignition key therein, you 
shall then consider whether or not such negligence was the 
proximate cause of the injuries sustained by the plaintiffs; 
and if you should find from the evidence that the defendant 
could not have foreseen, in the exercise of ordinary care 
under the circumstances and conditions then existing, that 
the truck would be stolen or was likely to be stolen if so 
left unattended with the key therein, and if you should fur- 
rhm- find from the evidence that the truck was stolen or 
taken by a third person and thereafter operated in a negli¬ 
gent and careless manner by such third person, and that 
such negligence of such third person was the direct and 
efiicient cause of the injuries sustained by the plaintiffs, 
then, in such case, the negligence of the defendant would 
not be the proximate cause of the injuries sustained by the 
jilaintiiTs. and your verdict should be for the defendant. 
«#*•*•*•♦* 
151 Filed Mar 25 1947 

Verdict and Judgment. 

This cause having come on for hearing on the 24th day 
of March, 1947, before the Court and a jury of good and 
lawful persons of this district, to wit: 



Joseph C. Mason 
James H. MacFarlane 
Lillian E. O’Neill 
Emanuel Simpson 
Edward S. Eagan 
Jacob Dresner 


John E. Hart | 

Archie M. Archer | 

David E. Wells | 

Dan L. Cameron j 

Charles H. Hunter Jr. | 
Andrew F. Cranford 


who, after having been duly sworn to well and truly | try 
the issues between Boyd F. Schaff et ah, plaintiffs, ^nd 
R. W, Ciaxton Inc., defendant, and after this cause is hejard 
and given to the jury in charge, they upon their oath !say 
tliis 25th day of March, 1947, that they find the issues afore¬ 
said in favor of the plaintiffs and that the money payable 
to them by the defendant by reason of the premises is i the 
sum of $3000 to Plf. No. 1; $500 to Plf. No. 2; $900 to jpif. 
No. 3; 500 to Plf. No. 4; $500 to Plf. No. 5. i 

Wherefore, it is adjudged that said plaintiffs recover of 
the said defendant the sum of Five Thousand Four Hun¬ 
dred Dollars together with costs. j 


rh. 


Charles E. Stewart, 

Clk 

By James M. Parsons 
Assistant Chirk. 


By direction of 

.fustice Matthew F. McGuire. 

I 

# # • • # • # • 


152 Filed Apr 4 1947 I 

Motion of Defendant to Set Aside Verdict and Judgment 
for Plaintiffs and Enter Judgment for Defendant; or, 
in the Alternative, to Set Aside Verdict and Judgment 
for Plaintiffs and Grant a New Trial. | 

Comes now the defendant, by its attorneys, and mojves 
the Court— I 

(A) To set aside the verdict and judgment for the pl4in- 
tiffs entered herein on the 25th of March, 1947, and ei][ter 
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judgment for the defendant in accordance with its motion 
for a directed verdict made herein at the close of all the 
evidence; or 

(B) In the alternative, to set aside the verdict and judg¬ 
ment for plaintitfs and order a new trial of the issues 
herein. 

In support thereof, the defendant respectfully shows 
unto the Court that: 

(1) The evidence fails to establish any actionable negli¬ 
gence on the part of the defendant. 

(2) In the absence of circumstances making theft of the 
truck reasonably foreseeable in the exercise of ordinary 
care, the defendant’s driver was not required to anticipate 
and guard against the mere or remote possibility of theft 
of the truck, and thereby was not negligent in parking the 
same on private property in the rear of the Fat Boy Res¬ 
taurant, and leaving it unattended with the key in the 
switch, for the few minutes required to make a de¬ 
livery. 

153 (3) The evidence fails to establish that any negli¬ 

gence of the defendant was the proximate cause of 
the injuries sustained by the plaintiffs. 

(■i) Any chain of causation that might exist otherwise 
was broken by the wilful, malicious and criminal act of 
Matthews in stealing the truck and thereafter operating 
the same negligently, in that such theft of the truck was 
not reasonably foreseeable by the defendant’s driver in 
the exercise of ordinary care, and the negligence of 
Matthews was the efficient, producing cause of the injuries 
sustained by the plaintiffs. 

(5) The verdict and judgment are contrary to the evi¬ 
dence. 

(6) The verdict and judgment are contrary to the weight 
of the evidence. 
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(7) The verdict and judgment are contrary to law. i 

^8) The Court erred in denying the defendant’s prayer 
No. 4 and in failing to instruct the jury in accordance thjere- 
with. i 

I 

I 

(9) The Court erred in denying the second paragraph 

of defendant’s prayer No. 5 and in failing to instruct|the 
jury in accordance therewith. I 

(10) The Court erred in denying defendant’s prayer ^o. 

G as drawn and in failing to instruct the jury in accordance 
therewith. 1 

James M. Earnest ! 

Woodward Building ! 

Washington, D. C. * 

I 

Albert F. Beasley j 

Investment Building 
Washington, D. C. 1 

Attorneys for 

Denied 
McGuire, J. 

4/14/47 

# * • • * • * * * 1 * 

154 Filed May 2 1947 

Memorandum. 

The only duty imposed upon the defendant in this 
and the jury was so instructed, was that of exercising 
care in relation to the vehicle as a person of ordinary 
and prudence would exercise under the circumstances. 

It was a question for the jury to decide whether or 
tiie defendant was negligent in leaving its vehicle in 
manner in which the jury found it did, and whether or 
despite the intervening act of third parties such 
was the cause of the plaintiff’s injuries. The jury 
it was. 







AVhatever the law was in this jurisdiction (Squries v. 
Brooks (ISIS) 44 App. D.C. 320) it is now definitely settled 
“* * * the conduct • * * was negligent precisely because 
it created a risk that a third person would act improperly. 
In such circumstances the fact that a third person does act 
improperly is not an intelligible reason for excusing the 
defendant. ’ ’ 

Ross V. Hartman, 78 U.S. App. D.C. 217 

But it may be argued the Ross case involved the violation 
of a municipal ordinance against leaving an unlocked car in 
a public place—but the court said this in the original appeal 
in this case: “In the absence of an ordinance * * ^ leaving a 
car unlocked might not be negligent in some circumstances 
although in other circumstances it might be both negligent 
and a legal or ‘proximate’ cause of a resulting accident”— 
quoting from its opinion in Ross v. Hartman (supra) 
and added significantly further “Under that ruling 
155 the evidence in the present case should have been 
submitted to the jury with instructions to find for 
the plaintiff if they found that the defendant’s driver was 
negligent in leaving the car unlocked and that this negli¬ 
gence was a proximate cause of the accident.” 

Schaff V. R. W. Claxton, Inc., 79 U.S. App. D.C. 207-208. 
This was done with the result above indicated. 

The law as set forth in the cases cited is now the law of 
this jurisdiction which its nisi prius courts must follow. 

The motion for a new trial is denied. 

Matthew F. McGuire 
Associate Justice 


May 2,1947 










United States Conzt of Anneals 

/ . 


39 BiiD NOV 4-1947 l:- 




B. W. Claxton, Incobpobated, a Corporation, Appellant, 


cteRK 


Boyd F. ScHAiiT, et al., Appellees. 


App^ from the District Conrt of The United States for the 

District of Columbia. 


James M. Earnest, 
Woodward Building, 
Washington, D. C. 

Albert F. Beasley, 
Investment Building, 
Washington, D. C., . ' 

Attorneys for Appellant. 


Psxss or Byxoit S. Asams. WASBCfCTOX. D C 













INDEX. j 

SUBJECT MATTER. 

rfage 

STATEMENT. 1 


i 2 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE. 


Prior Proceedings . 

Instant Proceedings. 

The Evidence Adduced . 

Motion for Directed Verdict . 

Refused Imtructions . 

Verdict and Subsequent Proceedings . 

STATEMENT OF POINTS . 

SUMMARY OP ARGUMENT. 

ARGUMENT.. 

I. Plaintiffs Failed to Establish Any Action¬ 
able Negligence on the Part of the Defen¬ 
dant in That, When Defendant’s Driver | 
Parked the Truck on Private Property in 
the Rear of the Fat Boy Restaurant and 
Left It Unattended With the Key in the 
Switch for the Few Minutes Required to 
Make a Delivery, There Were No Circum¬ 
stances Making Theft of the Truck Reason¬ 
ably Foreseeable by the Driver in the Exer¬ 
cise OF Ordinary Care and He Was Not Re¬ 
quired TO Anticipate and Guard Against the 
Remote or Slight Possibility of the Truck 
Being Stolen if so Left. 

II. Assuming That Defendant’s Driver was Neg¬ 
ligent, Plaintiffs Failed to Establish That 
Such Negligence was the Proximate Cause 
OF THE Injuries Sustained by Them, in That 
Theft of the Truck was not Foreseeable in 


3 

4 

5 
9 

9 

11 

12 

13 

16 
















11 


Index Continued. 


Page 

THE Exercise of Ordinary Care as a Probable 
Result of Leaving the Truck Unattended 
AND Unlocked, and the Unexpected Theft 
WAS AN Intervening and Efficient Cause 
That Superseded Defendant’s Negligence. . 37 

III. The Court Erred in Denying Defendant’s Mo¬ 

tion FOR Directed Verdict. 46 

IV. If Theiie was an Issue for the Jury, the Court 

Erred in Denying Defendant’s Prayers Nos. 

4, 5, AND 6, AND IN FaILING TO INSTRUCT THE 


Jury in Accordance Therewith. 49 

CONCLUSION. 50 


CITATIONS. 

CASES: 

Atchison, Topeka and Santa Fe Railway Co. v. 

Samuel Calhoun, 213 U. S. 1, 53 L. Ed. 671. 45 

Berman v. Schultz, 40 Misc. Rep. 212, 81 N. Y. S. 647 33 
Brady v. Southern Railway, 320 U. S. 476, 88 L. Ed. 

«39 .40,48 

Connell v. Berland, et al, 233 App. Div. 234, 228 N. Y. 

Supp. 20.18,22 

Dupont de Nemours and Co. v. AVright, 146 F. (2d) 

765, CCA 6 (1944) . 40 

Gumbrell v. Clausen Flanagan Brewery, 199 App. 

Div. 778,192 N. Y. S. 451.18, 20 

Gunning v. Cooley, 281 U. S. 90; 74 L. Ed. 724. 48 

Howard v. Swagart and Hartig, - U. S. App. 

D. C.-, 161 F. (2d) 651 . .^. 40 

Jackson v. Mills-Fox Baking Co., 221 Mich. 64, 190 

N. AV. 740, 26 A. L. R. 906".. 33 

Kaplan v. Shults Bread Co., 212 App. Div. 110, 208 

N. Y. S. 118. 30 

Lee V. A^an Beuren, Etc., 190 App. Div. 742, 180 

N. Y. S. 295 .18,19 

Alaloney, Etc., v. Kaplan, ct al, 2.33 N. Y. 426, 135 

N. E. 838, 26 A. L. R. 909 .18, 23, 24,49 

Alann v. Parshall, 229 App. Div. 366, 241 N. Y. S. 673 31 
Alilwaukee, Etc., v. Kellogg, 94 U. S. 469, 474, 24 L. 

Ed. 256 ..39,44 
















Index Continued. 


Pemisvlvania R. Co. v, Chamberlin, 288 U. S. 333, 

343; 77 L. Rd. 819, 824 .j 48 

Pesaty v. Hearn and Son, 202 N. Y. S. 264. 33 

Rhad V. Duquesne Li£>ht Co., 255 Pa. 409, 100 A. 

262 . li^,27 

Ross V. Hartman, 78 U. S. App. D. (L 217, 139 F. 

(2d) 14 .3,1/[,47 

Schaff V. Claxton, 79 U. S. App. D. C. 207, 144 F. 

(2d) 532 . 46 

Sullivan v. Griffin, 61 X. K. (2d) 330, 318 Mass. 359 38 
Ticrnev, Etc., v. New York Huj^an Bros., 288 N. Y. 

16, 41 N. E. (2d) 161, 140 A.^L. R. 534. 28 

Touris V. Brewster and Co., 235 N. Y. 226, 139 N. E. I 

249 .... 

N’incenl v. Crandall and Godlev Co., 131 App. Div. i 

200 N. Y. S. 600 .*'.! 33 

Walter v. Bond, 267 Ai)]). Div. 779, 45 N. Y. S. (2d) | 

378 .I 33 


TEXT: i 

78 A. L. R. 472 . ! 44 

38 Am. Jur., Nej 2 ,-ligence, Sec. 23. I 36 

Am. Law Inst., Restatement; Torts, Sec. 447, Com- ' 

ment G . 1 46 

Am. Law Inst., Restatement; Tort.s, Sec. 448. | 43 


















L\ THE 


United States Court of Appeals 

District of Columbia 


No. 9609. 


R. W. Cl.\xton, Incorporated, a Corporation, Appella'i^t, 

\ 

V. I 

I 

Boyd F. Schaff, et al.. Appellees. 1 


Appeal from the District Court of The United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


STATEMENT. ! 

1 

This is an appeal from the judgment entered by the I^jis 
trict Court of the United States for the District of Colulm* 
bia against the appellant (defendant there) and in favor of 
the appellees (plaintiffs there) in an action to recover dapi- 
ages for injuries sustained by the plaintiffs in an autoiho- 
bile collision, in which the delivery truck owned by the de¬ 
fendant, while being operated by a thief, collided with tjhe 



automobile of the appellee Schaff, in which all of the ap¬ 
pellees were then riding. 

For convenience, the appellant vill be sometimes re 
ferred to hereinafter as ‘‘the defendant,” and the appellees 
will be sometimes referred to hereinafter as “the plain¬ 
tiffs”. 

JURISDICTIONAL STATEMENT. 

Plaintiffs duly filed their complaint in the District Court 
on the 6th of June, 1942 (App. 2), each claiming damages 
in the amount of $10,000.00, and thereby invoking the gen¬ 
eral, original jurisdiction of the Court (11 1). C. Code 
(1940) 301 et seq.). 

The judgment appealed from was entered by the Dis 
trict Court on the 25th of Marcli, 1947 (Api). 76-77). The 
defendant’s motion to set aside the verdict and judgment 
and enter judgment for defendant, or, in the alternative, 
grant a new trial was duly filed on the 4th of April, 1947 
(App. 77-79). The Trial Justice filed a memorandum opin¬ 
ion on the 2nd of May, 1947, denying the motion (App. 79- 
80). The defendant duly filed and served notice of appeal 
on the 15th of May, 1947. In taking the appeal, the defend¬ 
ant invokes the jurisdiction of this Honorable Court to 
review and reverse the judgment of the District Court (17 
D. C. Code (1940) 101; Rule 73, Federal Rules of Civil Pro¬ 
cedure). 

STATEMENT OF CASE. 

On the 7th of May, 1941, the plaintiffs, Boyd F. Schaff, 
Max H. Chapman, William F. Culliney, Joseph L. Maher 
and Herschel Young were riding in plaintiff Schaff’s Ply¬ 
mouth Sedan automobile, and were proceeding along West 
Virginia Avenue, Northeast, near the intersection of New 
York Avenue in the District of Columbia, when the automo¬ 
bile was struck by the defendant’s Dodge delivery truck, 
which was proceeding in the opposite direction, and was 
being operated at a high rate of speed by one Luther 
Matthews, who had taken the truck without permission 
from the place on private property in the rear of the Fat 


3 


Boy Restaurant where defendant’s driver had parked wllile 
making a delivery. Matthews and a friend were taking a 
joy-ride in the truck, and, in attempting to pass an automo¬ 
bile proceeding ahead of them, Matthews either pulled O'lT^er 
on tlje wrong side of the road, or temporarily lost control 
of the truck, and struck the front of the automobile in which 
the plaintitfs were riding. The automobile was substan¬ 
tially damaged, and each of the plaintiff’s sustained per¬ 
sonal injuries. 

i 

Prior Prockrdings . j 

Plaintiffs filed this action on the 6th of June, 1942, assert¬ 
ing that the defendant was resvxmsible in that the defend¬ 
ant’s truck at the said time and place “was driven on s:|ud 
Avenue by a drivei- as agent of, and with the consent lof, 
defendant”, and that the collision was caused by negli¬ 
gence on the part of defendant’s agent (App. 3). The de¬ 
fendant answered, denying that its truck was being opeU- 
ted by its agent or any person with its knowledge or c6n- 
sent (App. 4). Issue being thus joined, the case duly ca:ne 
on for trial. The evidence disclosed that the truck had 
been taken by one Matthews without authority or permis¬ 
sion, and the Court directed a verdict in favor of the defeikd- 
ant. ! 

The plaintiffs prosecuted an appeal to this Honorable 
Court, the same being case number 8620. Upon the appdal, 
plaintiffs changed their position, in view of the decision!of 
this Honorable Court in the case of Ross v. Hartman ^78 
U. S. App. D. C. 217, 139 P. (2d) 14), which was handled 
down while the said appeal of the plaintiffs in this case \vas 
pending, and urged upon the Court that they were entitled 
to recover upon the basis of negligence on the part of (de¬ 
fendant’s driver in leaving the key in the switch when jhe 
parked the truck and left it unattended for the few minutes 
required to make a delivery. This point had not been (jie- 
veloped at the trial, and, indeed, testimony adduced iby 
yJaintiffs was to the effect that defendant’s driver had given 
Matthews permission to take a ride in the truck; but a ipa- 
jority of the Justices who sat in the case were of opinion 
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that the judgment should be reversed and the case remanded 
for a new trial, expressing the view that, while it appeared 
that the truck had been parked on private property, and 
no municipal regulation was applicable (as controlled the 
decision in Ross v. Hart man), the dicta in tlie Ross Case 
that “in the absence of an ordinance * leaving a car 
unlocked might not be negligent in some circumstances, 
although in other circumstances it might be both negligent 
and a legal or ‘proximate’ cause of a resulting accident” 
required the extension of the doctrine of the Ross Case to 
the facts in this case. (79 V. S. App. D. C. 207, 144 F. 2d 
532). 

Instant Procf.edixos 

An order was duly entered by the District Court on the 
18th of June, 1945, pursuant to tlie mandate of this Honor¬ 
able Court, setting aside prior judgment, and restoring the 
cause to the trial calendar for further proceedings in ac¬ 
cordance with such mandate (App. 6-7) . On th(‘ 29th of 
October, 1946 plaintiffs filed a motion for leave to amend 
their complaint (App. 7-8), and the Court granted the 
motion on the 27th of January, 1947 (App. 9). The amend¬ 
ment substituted a new paragraph five in place and instead 
of the original paragraph 5 in plaint ill’s’ complaint, and, as 
amended, the complaint alleged that defendant’s servant 
“negligently and carelessly left the said truck, unattended 
and with the ignition key remaining in the lock, v/hile said 
servant went inside said restaurant for delivery of fish”, 
that “Two other persons then and there entered said un¬ 
attended truck, and finding the key in the ignition lock, 
drove said truck on the highway until the collision herein¬ 
after de.scribed”, that the said truck was negligently op¬ 
erated and collided with the automobile in which plaintiffs 
were riding, causing damage to the automobile and to each 
of the plaintiffs, and that “Said collision was proximately 
caused by the negligent act of the servant of defendant in 
leaving said truck unattended without removing the keys 
from the ignition lock and in the absence of said negligent 
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act the collision would not have occurred”. Defondanit duly 
answered the amended ijara^raph fiv(‘ (App. 9-10), deny¬ 
ing both the negligence and proximate cause alleged. After 
supplemental pretrial proceedings (App. 10-11), the case 
duly came on for trial and was heard by the court jiiid a 
jury on the 24th and 25th of March, 1947. 

Tki' Evidence Adduced. 

\ 

At the trial, each of tlie plaintiffs testified as to th^‘ col¬ 
lision and as to injuries and damanges sustained, an|d the 
testimony of tliree doctors who treated certain of the plain¬ 
tiffs was read in evidence (A])]). 12). The plaintiffs! tlien 
])resented the testimony of witnesses IJauipion and CJtica- 
rell as to the truck travelling at a high i-ate of speed, sjverv- 
iiig out of the opposite lane of ti'affic and striking the piuto- 
mobile ill wliich the plaintiffs were riding, and the condi¬ 
tion of the plaintiffs immediately tliereafter (App. 12-21). 

The plaintiffs thereupon called Lufitcr Matthews, who 
testified that he was employed at the Fat Boy Kestain'ant 
on the 7th of May, 1941, as a hel])cr and handyman (App. 
21); that he had just got through cutting uj) some chteken 
when the truck came with a delivery of fish, and he and 
Hills and another boy went for a ri<le for the first time with 
Hoscoe (App. 22); that the keys were in the truck, and the 
collision took place as he was hurrying to get back tej Fat 
Boy’s (App. 23); that he was charged and convictejd of 
unauthorized use of the truck (App. 24); that when lij) got 
into it the truck was parked on the side enti’ance b>j' the 
door (A])p. 24); that the Fat Boy closed about 4:3(^|or 5 
o’clock in the morning, and there were no customers arjound 
when the truck came to deliver fish that morning (A])p.i24); 
that he saw the driver of the truck when he came in, and 
spoke to him, but he did not ask permission of the d:*iver 
to take a spin in the truck, “Wallace asked liim something 
like that” (App. 25); that he admitted that he testifi(j‘d in 
the first trial that he had obtained permission to take ajspin 
in the truck, but that was not so (App. 2(1); that he ha<|l not 


talked to counsel for plaintiffs about his testimony, but 
when prompted by counsel for plaintiffs he admitted that 
he had been asked to come in and tell the truth, as counsel 
did not believe his prior testimony (App. 27); and that he 
drove the truck without jjermission from the boy (App. 28). 

Plaintiff’s then called George Edivard Gloscoe as a wit¬ 
ness, and he testified that he was employed by the defendant 
in 1941, and made a delivery to the Fat Boy Restaurant on 
New York Avenue on the morning of the 7tli of May, 1941 
(App. 28-29); that he arrived there about 7:40 in the morn¬ 
ing, drove the truck in off Bladensburg Road, y)arkcd, and 
went in to make the delivery; that he inquired as to who 
would sign the receipt, found that Wallace Jones was the 
one to sigTi, they went downstairs, checked the order and 
Jones signed for it, they talked a few minutes, and he tlien 
came upstairs and found that the truck was gone (App. ’AO ); 
that he reported the facts to Mr. Claxton, and was tohl to 
rex)ort it to the police, and he went to No. 9 Precinct, and 
when he arrived there he found the two boys already there 
(Ax>p. :>0-ol); that he recognized the two boys as boys that 
worked at the Fat Boy; that he had left the keys in the 
truck; that he might have been in the Fat Boy five or t(ni 
minutes, and that he had no instructions about leaving the 
keys in tlie truck, but used his common sense, and removed 
the keys when he was going somewhere where it was 
crowded, but at the time he just intended to droj) the order 
and come back out (AjDp. J1): tliat he had no conversation 
with the boys, having talked only with th.e inan who signed 
for the order, and did not know who was driving the truck 
(Ax^p. 32); that when he arrived at the Fat Boy Restaurant 
that morning there were not any cars parked there and 
there were not any people loitering around on the outside, 
and he only saw three boys in the restaurant (Apx). 32); 
that he had made deliveries to the Fat Boy Restaurant dur¬ 
ing a two year period, and always drove around in back of 
the building and parked near the back door, and on the occa¬ 
sion in question he x)arked within five feet of the back door 
(App. 33); that his delivery that morning consisted of 7M> 
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pounds of halibut fisli (App. 84); that he had left tli<b keys 
in tlie truck on prior occasions in makin<r deliveries at the 
Fat Boy, and had never had any experience of anyont med¬ 
dling with or taking the truck, and he knew that it was the 
practice of other drivers making deliveries there to leave 
keys in the trucks, and he had never heard of anyone having 
his car stolen (App. 34); that there was a fence adjacent 
to the premises, and a driveway leading off New' York 
Avenue with parking facilities in back of the restajurant 
(App. 35); that in saying he used his common sense kbout 
leaving the keys in the car, he meant that if he was ^oing 
some distance or had to walk up into a building, he jvould 
I)ark the truck in the street and take the keys with hin|i, and 
he i-emembered a delivery that he made in the American 
Security Building, on the tenth door, when he did sol park 
and took the keys as he was in there for some time |App. 
35-36); that he did not give permission to the boys toj take 
the truck away (App. 36); and that he identified certain 
photographs (defendant’s Exhibits Nos. 4 to 8) and pqinted 
to the place where he parked as being near the door sliown 
on defendant’s Exhibit No. 4 (App, 36-37). | 

The defendant called Harry L. Claxiov, who testifieq that 
he was president and owned half the stock of defendant cor- 
])oration, tlie other half being owned by his sl.ster, anq that 
the corporation was engaged in seafood business am ha<l 
been since 1888 (App. 37-38); that the company had used 
trucks since 1912 (App. 38); that George Glascoe was em- 
l»loved in June or Julv of 1939 as a driver of one of their 
delivery truck.s, making deliveries to hos])itals, restaurants, 
and institutions, and he was insti-ucted that he should not 
carry any passengers, should drive the car carefully,, and 
should not loan it to anyone (-Vpp. .38); th.at the Fat Boy 
Restaurant on New York Avenue was one of his custoitners 
to which deliveries were made, and had been for about j;hi-ee 
or four years prior to the occurrence in (juestion, and Ik^ had 
never had any experience at the Fat Boy, or anywherb else 
that he made deliveries, of anyone meddling with or stehling 
a delivery truck while making a delivery, and he ijiever 
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heard of anyone else having such experience at the Fat Boy 
Restaurant (App. 38-39); that lie was advised by Glascoe 
by telephone of the theft of tlie truck, and he told Glascoe to 
report it to the police, and he then called the police and 
reported the car as missing, and that he received a call 
about fifteen minutes later advising him that the car had 
been in an accident (App. 39); that he subseciuently learned 
that the truck had been taken by a colored boy em])loyed at 
the Fat Boy Restaurant, and that such colored boy had 
never been employed by him, and he did not know him (App. 
40); that he received the call from Glascoe about 8 o’clock 
in the morning (App. 40); that he never gave his drivers 
ail}’’ instructions about leaving the keys in the ignition 
switch, as he hired competent drivers and left that to their 
judgment ainl good common sense (A})p. 40); and that he 
had been to the Fat Bov Restaurant, and knew it to be in 
operation in the afternoon and mostly at night (App. 41). 

Defendant thereupon called Raymond L. Mitchell, sales¬ 
man for Charles Schneider Baking Company, who testified 
that he sold bread on a route, making deliveries by truck, 
that he served the Fat Boy Restaurant, and had been sei'v- 
ing it for about eight years; that he identified defendant’s 
Exhibit No. 8 as an accurate picture of the location of the 
Fat Boy Restaurant, as it had existed without any change 
during the time he had made deliveries there; that he 
usually drove in from New Yoi'k Avenue, went around to 
the back of the building, parked his truck, rapped on the 
door, and then went in and made deliveries; that he left his 
key in the truck; that there was no one around in the morn¬ 
ing at all; and that he had never had any difficulty with any¬ 
one tampering with or stealing his truck (App. 41-43). The 
defendant also called Joseph Savin, of the Quick Service 
Laundry Company (App. 46); Dovald G, Norris, of the 
Royal Crown Cola Company (App. 49); Eiipene McMicHe, 
of David G. Tavan, beer distributor (App. 51); Harry C. 
Mantzouranis, of the Versis Food Specialtj" Com])any (App. 
52); Joseph E. Henson, of M. E. Horton, Inc. (App. 54); 
Robert C. Deal, of the Carry Ice Cream Company (App. 



5G); and Harris L. Ativill, of the Wilkins Coffee Company 
{A])p. 58); all of whom testified as to their respective expe- 
1 ‘icnces In making deliveries of merchandise to tlie Fat Boy 
Restaurant for v’arying lengths of time, as to their custom¬ 
ary |;)ractice of driving around to the rear of the buifiing, 
narking the truck and leaving the kev in the ignition s^^tch 
while making deliveries, as to the fact that there was n(|) one 
around the building in the mornings, and as to the fact that 
they never had experienced any difficulty witli anyone 
tampering with or stealing their trucks. 

Motion For Directed Verdict. 

At the conclusion of all the evidence, counsel for defend¬ 
ant moved the Court to direct a venlict in behalf of the 
defendant, because plaintiffs had failed to establish any 
facts or circumstances upon which the jury might find that, 
when the defendant’s driver parked tlie truck, it was fore¬ 
seeable in the exercise of reasonable care that the jruck 
would be stolen if left unattended with the key in the jigni- 
tion switch, and thereby tliat plaintiffs had failed to jirove 
any actionable negligence or that any negligence of the 
defendant was the proximate cause of plaintiff’s injuries 
(App. GO-GO). The Trial Justice was of opinion that the 
])rior decision of this Court in tlie case re(iuired submission 
of the issues to the jury, and overruled the motion (App. 
6G-67). 

Ref used Instructions. | 

1 

The defendant submitted its certain prayer No. 4, wherein 
it requested the Court to instruct tlie jury that: j 

“The jury is instructed that the fact tliat defendant 
left its delivery truck temporarily unattemled and with 
the ignition key in the switeli is not negligence ip the 
absence of circumstances and conditions makiiig it 
reasonably foreseeable by defendant in the exercise of 
ordinary care that said truck would be stolen if so 
left.” {App. 75) 
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But the Court denied the prayer (App. 67). 

The defendant submitted its certain prayer No. 5, wherein 
it requested the Court to instruct the .jury that: 

‘‘The proximate cause of an injury is that cause which, 
in natural and continuous sequence, unbroken by any 
efficient intervening cause, produces the injury, and 
without wliich tlie result would not have occurred. It 
is the efficient cause—the one tliat necessarily sets in 
motion the factors that accomplish the injury. It may 
operate directly oi* by putting intervening agencies in 
motion. 

“Causal connection between original negligence and an 
injury is broken when tiiei-e intervenes a wilful, mali¬ 
cious and criminal act of a lliird person wiiich causes 
the injury, provided that such intervening wilful, mali¬ 
cious and criminal act was not intended by the person 
originally negligent and could not have been foreseen 
by him in tlie exercise of ordinary care.’’ (App. 7~)-76). 

But the Court denied tiie second paragrapli (App. 67-68). 
The Trial Justice expressed the view that he considered the 
requested instruction to be sound law, personally, but felt 
constrained by the decision of this Honorable Court in the 
Boss V. Hartman case, and said that he did not quarrel with 
counsel applying the principle of foreseeability. 

The defendant submitted its certain prayer No. 6, where¬ 
in it requested the Court to instruct the jury that: 

“You arc instructed that if you should find from the 
evidence that the defendant was negligent in leaving 
the truck in question unattended with the ignition key 
therein, you shall then consider whether or not such 
negligence was the proximate cause of the injuries sus¬ 
tained by the plaintiffs; and if you should find from the 
evidence tliat the <lefendant could not have foreseen, in 
the exercise of ordinary care under the circumstances 
and conditions then existing, that the truck would be 
stolen or was likely to be stolen if so left unattended 
with the key therein, and if you should further find 
from the evidence that the truck was stolen or taken by 
a third person and thereafter operated in a negligent 
and careless manner by such third person, and that 




such negligence of such third person was the direct and 
efficient cause of the injuries sustained by the pllain- 
tiffs, tl'.en, ill sucli case, tlio negli,i?ence of the defend¬ 
ant would not ho the proximate cause of the injuries 
sustained by the plaintiffs, and your verdict should be 
for the defendant.” (App. 76). | 

I 

But the Court denied the prayer as submitted (App. 68|). 

Thereupon, the Court instructed the jury, giving lonly 
general definitions of negligence (App. 70-71), and jjrox- 
imate cause (App. 72), and failing to charge in any maimer 
as to any standard whereby responsibility of the defend¬ 
ant would be measured or affected by the presence of ab¬ 
sence of circumstances and conditions making the tajking 
or theft of the truck reasonably foreseeable by the defend¬ 
ant driver in the exercise of ordinary care. At the jcon¬ 
clusion of tlie Court’s charge to the jury, counsel fof de¬ 
fendant invited the Court’s attention to this omission' but 
the Court allowed the charge to stand, and indicated j that 
exception had alreay Ikm'u taken (App. 74). j 

Verdict and' Snhficqucnt Proceedings \ 

The jury returned a verdict in favor of the plaintiff Sfhaff 
in the sum of .$3,000.00, in favor of the plaintiff Chapman 
in the sum of $500.00, in favor of the jdaintiff CulliiKsy in 
the sum of $900.00, in favor of the plaintiff Maher iil the 
sum of $500.00, and in favor of the plaintiff Young ii^ the 
sum of $500.00. Judgment was thereupon entered Upon 
the verdict (App. 76-77). 

The defendant filed a motion to set aside the verdict and 
judgment, and to enter judgment for the defendant ip ac¬ 
cordance with its motion for directed verdict, or, in the al¬ 
ternative, to set aside the verdict and judgment for plain¬ 
tiffs and order a new trial (App. 77-79). The Trial Justice 
denied the motion in a memorandum opinion, in whic^i the 
Court pointed to the prior expressions of this Honorable 
Court in the Ross v. Hartman case, and in the prior aj^peal 
in this case, and indicated that they set forth the law in this 
jurisdiction which the trial courts must follow (App. 79-80). 
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The defendant thereupon filed its notice of appeal, and 
has prosecuted this appeal from the said judgment of the 
District Court. 


STATEMENT OF POINTS. 

1. The paintiffs failed to establish any actionable negli¬ 
gence on the part of the defendant. 

2. Theft of the truck was not reasonably foreseeable in 
the exercise of ordinary care, and defendant’s driver was 
not required to anticipate and guard against the remote 
or slight possibility of theft of the truck. 

2. The plaintiffs failed to estal)]ish that any negligence 
on the part of the defendant was the proximate cause of the 
injuries sustained by them. 

4. Under the evidence, any chain of causation that miglit 
be deemed to exist other-wise was broken by the wilful, ma¬ 
licious and criminal act of Matthews in stealing the truck, 
and thereafter operating the same so negligently as to 
cause plaintiff’s injuries. 

5. The Court erred in denying defendant’s motion for a 
directed verdict. 

6. The Court erred in denying the defendant’s Prayer 
No. 4, and in failing to instruct the jury in accordince there¬ 
with. 

7. The Court erred in denying the second paragraph of 
defendant’s Praver No. 5, and in failing to instruct the 
jury in accordance therewith. 

8. The Court erred in denving defendant’s Praver No. 6 
as drawn, and in failing to instruct the jury in accordance 
therewith. 

9. The verdict and judgment are contrary to the evidence, 
and contraiy to law. 
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SUMMARY OF ARGUMENT. I 

! 

I. Plaintiffs Failed to Establish Any Actionable INeg- 

J^IGENCE ON THE PaUT OF THE DEFENDANT, IN ThAT, A^ilEN 

Defendant’s Driver Parked the Truck on Pr^ate 
Property in the Pear of the Fat Boy RestaurantI' and 
Lei't It Unattended with the Key in the Switc^; for 
THE Few Minutes Required to Make a Delivery, T^ere 
Were No Circumstances Making Theft of the TijiucK 
Reasonably Foreseeable by the Driver in the Exercise 
of Ordinary Care and He was Not Required to AnItici- 
PATE AND Guard Against the Remote or Slight Pjossi- 
BiLiTY of the Truck Being Stolen if So Left. j 

Defendant’s driver i)arked the truck on private propierty 
at the I'car of the Fat Boy Restaurant at an early hoitr in 
the morning, when the restaurant was closed and there 'jvere 
no persons around. He only expected to be in the restaurant 
a few minutes to make a delivery. He and other drivers 
had customarily left trucks unattended with the key in| the 
switch at that location without anyone meddling wit^ or 
taking the vehicle. The evidence failed to disclose a single 
circumstance making theft of the truck reasonably fore¬ 
seeable in the exercise of ordinary care if so left. 1 

Foreseeability is an essential ingredient of action|able 
negligence. Risks too remote or “slight” to be anticipated 
as likely to occur need not be anticijiated and guaijded 
against. This Honorable Court has recognized the distinc¬ 
tion in the prior appeal in this case. The rule of law is one 
of universal application. In the absence of a statute, neg¬ 
ligence can be founded only upon breach of a duty toward 
the plaintiff, and the duty in cases such as this is onlyjone 
of exercising reasonable care to guard against those haz¬ 
ards and risks that are reasonably foreseeable as likely to 
occur from the particular act or action in question. 

Plaintiffs had the duty of proving negligence on the part 
of the defendant. They failed to prove negligence and 
thereby are not entitled to recover. | 
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.II. Assuming That Defendant’s Driver was Negligent, 
Plaintiffs Failed to Establish That Such Negli¬ 
gence WAS THE Proximate Cause of the Injuries Sus¬ 
tained BY Them, in That, Theft of the Truck was 
Not Foreseeable in the Exercise of Ordinary Care 
AS A Probable Result of Leaving the Truck Unat¬ 
tended AND Unlocked, and the Unexpected Theft was 
AN InTERA-ENING and EFFICIENT CaUSE ThaT SUPER¬ 
SEDED Defendant’s Negligence. 

Assuming; the existence of negligence on tlie part of de¬ 
fendant, plaintiffs had the burden of proving that such neg¬ 
ligence was the i)roxin)ate cause of the injuries sustained 
by them. The issue as to proximate cause is separate and 
distinct from the issue of negligence. 

Here we have no statute that mav be deemed sufficient to 
create “legal” cause. Common-law principles govern. 
Proximate cause exists only when the injury was the nat¬ 
ural and probable consequence of the negligence or wrong¬ 
ful act, and when it ought to have been foreseen in the light 
of the attending circumstances. 

In this case, the injuries sustained by plaintiffs were not 
reasonablv foreseeable as likelv to result if the truck in 
(jnestion was left unattended and unlocked. No actual or 
apparent hazard or risk existed. Defendant’s driver had 
no reason to anticipate that an employee of the restaurant 
would leave his employment at the restaurant, go outside, 
and take the truck without permission. At best, the hazard 
or risk that he would do so was remote or “slight.” 

The theft of the truck was an interv^ening, wilful, malici¬ 
ous and criminal act that broke any chain of causation other¬ 
wise existing, because it was certainly not intended and not 
foreseeable. 

Moreover, the negligent or reckless operation of the truck 
was such an extraordinary response to the situation created 
by leaving the truck unattended and unlocked that it be¬ 
came a superseding cause of plaintiffs’ injuries. 
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HI. The Court Erred ix Denying Defendant’s M|otion 

FOR Directed Verdict. | 

As is cleiiionstrated in Points I and II, plaintiffs failed to 
prove negligence on the part of the defendant, and jailed 
to prove that any negligence of defendant was the proxi¬ 
mate cause of their injuries. In that situation the (Jourt 
should have granted defendant’s motion for directed 
verdict. 

This Honorable Court, in its prior decision in this case, 
did not intend to dispense with proof of negligence, accord¬ 
ing to accepted and long established standards; and the 
Trial Justice misconstrued and misapplied the decision, in 
concluding that the case should go to the jury, under the 
mandate of this Coui't, merely upon proof that the truck 
was left unattended with the key in the switch, and irre¬ 
spective of any facts or cii-cumstances making the injuries 
a reasonably foreseeable conseciuence. 

The Court should have directed a verdict so that tife re¬ 
sult would be “saved from the mischance of speculation 
over legally unfounded claims’’, since it appeared thajt the 
result was not dependent upon the credibility of thcj wit¬ 
nesses, and all reasonable minds should arrive at bujt the 
one conclusion that the defendant’s driver was not ti^gli- 
gent and that any negligence of defendant was noil the 
iproximate cause of plaintitfs’ injuries. 

IV. If There was an Issue foi: the Jury, the Court Erred 
IN Denying Defendant’s Prayers Nos. 4, 5 and 6^ and 
IN Fatttng to Instruct the Jury in Accoi^uncr 
Therewith. 

If, in some view not appreciated by counsel, the Court 
should be of the opinion that the evidence in thisj case 
raised issues foi- the determination of the jury, then it cer¬ 
tainly follows from all the authorities that the Court should 
have granted defendant’s prayers Nos. 4, 5 and 6, and ^rred 
in failing to inform the jury that foreseeability is an essen¬ 
tial element of both negligence and proximate cause.] 
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Mere general definitions of “negligence” and “proxi¬ 
mate cause” gave the jury no standards whereby they 
luight intelligently weigh the evidence and differentiate be¬ 
tween consequences that should be foreseen and guarded 
against and those that are so remote that they may be 
i.gnored without violating a legal duty to others. The omis¬ 
sion to so charge was prejudicial to the defendant. 

ARGUMENT. 

I. 

Plaintiffs Failed to Establish Any Actionable Negligence on 
the Part of the Defendant, In That, When Defendant’s 
Driver Parked the Truck on Private Property in the 
Rear of The Fat Boy Restaurant and Left it Unat¬ 
tended with the Key in the Switch for the Few Minutes 
Required to Make a Delivery, there were No Circum¬ 
stances Making Theft of the Truck Reasonably Fore¬ 
seeable by the Driver in the Exercise of Ordinary Care 
and He was Not Required to Anticipate and Guard 
Against Remote or Slight Possibility of .the Truck 
Being Stolen if so Left. 

The undisputed evidence in this case discloses that some 
time around 7:40 A. M. on the 7th of May, 1941, the defend¬ 
ant’s driver, operating the defendant’s delivery truck, pro¬ 
ceeded to the Fat Boy Restaurant situated on New York 
Avenue near Bladensburg Road, Northeast, in the District 
of Columbia, and drove in upon the private property of the 
restaurant around to the rear of the building, where he 
parked near the rear door, and left the truck unattended 
with the key in the ignition switch but wdth the motor cut off, 
while he went into the restaurant for the purpose of making 
a delivery of a package containing pounds of fish. 
When the defendant’s driver thus arrived at the Fat Boy 
Restaurant, the restaurant was closed, there were no cars 
parked and no persons around the restaurant, except three 
colored men, employees of the restaurant who were at work 
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inside the restaurant. While the driver was makini^ the 
delivery, two of said employees, who had been working in 
the kitchen, took the truck and went for a ride, withoujt any 
authority or permission of the driver. j 

In this situation, it is evident that, when the defend¬ 
ant’s driver parked the tmck, there were no facts or cir¬ 
cumstances existing at that location, which, by any stj-etch 
of the imagination, reasonably could be said to havjs re¬ 
quired the driver, in the exercise of ordinary care, to have 
anticipated or foreseen, as an event likely to occur,! that 
anyone would meddle with or steal the truck if he Icjft it 
unattended with the ignition key therein for the few jnin- 
utes required to make the delivery. | 

Furthermore, th(‘ evidence disclosed without contradic¬ 
tion or question that the defendant’s driver had |)een 
making deliveries to this location for about two year^ be¬ 
fore the occurrence in question, that he had customijirily 
driven in upon the restaurant jjroperty and parked the 
truck near the rear door, and had left the key in the sv[itch 
in the truck unattended while he made deliveries, that no 
one had ever meddled with or taken the truck, that he k|new 
it was the practice of other drivers to drive in, park and 
leave their trucks unattended with the key in the switch 
while making deliveries at that location, and that he Ihad 
never heard of anyone having an experience of sonu^one 
meddling with or taking a truck. j 

Under these facts, the defendant’s driver w^as not gi(ilty 
of any act of negligence. That is the effect of the decisioh of 
this Honorable Court in the prior appeal in this case, |and 
is a principle established by a long line of decisions ]uni- 
versally denying any recovery in such cases. 

This Honorable Court will remember that when the (Jjase 
w’as before it on the prior appeal, and the Court remanjded 
the case to the District Court for a new' trial, it did so u^on 
the basis of a statement previously made by this Honorable 
Court in its decision in the case of Ross v. Hartman (78 U. 
S. App. D. C. 217,139 P. 2d 14). That statement was and is 
as follows: 



“* * * It is true that the Ross Case involved the vio¬ 
lation of an ordinance against leaving an unlocked car 
in a ‘public space’, and we do not think that a res¬ 
taurant’s private parking space is a ‘public space’ 
within the meaning of the ordinance. But we said in 
the Ross Case: ‘ In the absence of an ordinance * * * 
leaving a car unlocked might not he neglige^it in some 
circumstances, although in other circumstances it 
might be both negligent and a legal or “proximate” 
cause of a resulting accident’. Under that ruling, the 
evidence in the present case should have been sub¬ 
mitted to the jury with instructions to find for the 
plaintiffs if they found that the defendant’s driver was 
negligent in leaving the car unlocked and that this 
negligence was a proximate cause of the accident. 

“* * * This suit was tried before the Ross Case had 
overruled the Squires Case. Therefore appellant did 
not have a fair chance to raise and press at the trial, 
7wr the Court to pass upon, the point concerning the 
keys”. (Emphasis supplied) 

The above quoted language from the o[)inion of this 
Court in the Ross Case is made abundantly clear by the 
remainder of the paragraph in which it is contained and by 
the citation of the authorities upon which it is based. The 
full text of the paragraph from which the quoted sentence 
is taken is as follows: 

“Evervone knows now that children and thieves fre- 
<]uently cause harm by tampering with unlocked cars. 
The danger that they u'lll do so on a particular occa¬ 
sion mag he slight or great. In the absence of an ordi¬ 
nance, therefore, leaving a car unlocked might not be 
negligent in some circumstances, although in other cir¬ 
cumstances it might be both negligent and a legal or 
‘proximate’ cause of a resulting accident”. (Emphasis 
supplied.) 

The last seiifence cites, as authorities for the statement 
made Lee v. Va7i Burm and Neiv York Bill Posting Co., 
190 App. Div. 742, 180 X. Y. S. 295; Gumhrell v. Clausen 
Flanagan Breivery, 199 App. Div. 778, 192 N. Y. S. 451; 
Con7iell v. Borland, 233 App. Div. 234, 228 N. Y. S. 20; 
Maloney v. Kaplan, 233 X^. Y. 426, 135 N. E. 838; and. 
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Contra, RJiad v. Duquesne Liqht Co., 255 Pa. 409, lOO! Atl. 

262. ^ I 

Til Lee V. Van Beiircn, etc., supra, plaintiff’s intestate, a 
boy five years of age, was killed by defendant’s autoraoll)ile, 
wliicli bad been parked in tlie street in front of defendalnt’s 
place of business, where defendant had been in the habit of 
leaving it. It was well known that children in the neighjbor- 
hood played on and about these parked cars, and defencjlant 
had never objected. On the day in question defenda|nt’s 
truck was parked, and left there for a substantial lengt i of 
time. There was a switch on the dashboard, which could be 
thrown off and would make the engine dead. To startjthe 
motor tliere was a lever on tlie wlieel; but if the switch |was 
off the engine would not start. Witli the switcli on, all that 
was necessarv was to touch the lever and the engine started. 
Immediately after the accident the switch was found tc| be 
on. Children had been playing on and about the car [for 
some time. The decedent was sitting on a steel bar 
to the front. A bo}" on the driver’s seat pushed t 
whereu])on the car started up, moved ahead, and crasjied 
into an automobile parked aliead of it, in so doing crushing 
the decedent and killing him. The trial judge grante^l a 
motion for directed verdict at the close of the opening 
statement for yilaintift*. On appeal, this was reversed. [ In 
its opinion, the court said: j 

I 

“In the case at bar, tlie electric truck on the daj^^ of 
the accident was standing in front of defendant’s pl$,ce 
of business a considerable time, pursuant to a h^bit 
defendant had of allowing its machine to do so. 'Tfhe 
switch, which if thrown off would render the machine 
absolutely dead, was on, and all that was necessary to 
start it was to touch the lever, which the boy on j;he 
driver’s seat did, and immediately the truck startjed. 
The brakes were in a worn and defective condition,] to 
the defendant’s knowledge. The defendant knew that 
children in the neighborhood played on and around its 
automobile. I think it was a question for the jury as 
to whether ilefendant was guilty of negligence that \^"as 
tlie proximate cause of decedent’s death. Under the 


fastejaed 
he lever. 
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opening, the plaintilT could have introduced evidence 
to make out a prima facie cJise against the defendant. 
While an automobile is not necessarily a dangerous 
device {Cunnhifiho,n v. Casflr, 127 -App. iViv'. 580, 111 
N. Y. S. 1057), it can ea^^ily be made so by having it in 
a defective condition or placed under circumsiances 
that constitute it a menace lo otiiOi . It csnnoi be said 
as a matter of law tiiat the ini’ant decedent ra-. guilty 
of contributory negligence. Kw City of Troy, 104 
N. Y. d44, 10 X. E. 442, 5S Am. St. "Rep. 52-_. It v.as in 
error to dismiss tbo complaint.” [Emphasis supplied] 


In Gumhrell v. ClaiL'icii FUntayan Brciccry. supra, the 
plaintiff, an infant, had been wheeling a baby carriage on 
the sidewalk, and had come up alongside defendant’s elec¬ 
tric truck, and was leaning against it, when the truck started 
up, knocked her down and ran over her, causing injuries. 
Defendant’s driver had parked the truck for the purpose of 
making a delivery of beer. When the driver got out of the 
truck there were several children on the street, and he asked 
one of them to “mind the automobile.” The driver then 
went into a house to make his delivery. Pour children thcTi 
boarded the truck. The truck was left standing at a point 
where the street was on a one percent grade. One of the 
little boys who boarded the truck sat in the driver’s seat, 
and stated that he pulled a little handle below the steering 
wheel, and the truck started forward. The court held that 
it might be inferred from the evidence that the driver failed 
to remove the key to the switch, so tliat the only thing neces- 
sarv to start the truck was a slight movement of the con- 
troller. It also appeared that on prior occasions on Satur¬ 
day mornings when this truck made deliveries in the par¬ 
ticular neighborhood, that on some occasions children had 
boarded the truck in the absence of the driver, and had run 
therefrom as the driver reappeared and approached the 
truck. The trial court entered an order dismissing the 
action after verdict for plaintiff. On appeal this was 
reversed. The court said: 

“The instant case is most similar in its facts to a 
recent case decided by the Ap])ellate Division in the 
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First Department, namely, that of Alhano v. Tapley 
and Co., 199 App. Div. 916, 190 N. Y. S. 910, In jtliat 
case the plaintiff obtained a verdict at Ti-ial Term,i and 
the Appellate Division in the First Department athijmed 
the judi>'ment, two judges dissenting on the ground [that 
in tlielr o])inion the verdict as to the defendant’s n|egli- 
gence was again-t tlie weiglit of evidence. Inj the 
Albano Case it appeared that the infant plaintiff, \|hile 
on the sidewalk of West Forty-First Street, was struck 
by the defendant’s electric truck, which had beenjleft 
unattended by the defendant’s chauffeur in front of 
jn-ernises 545 West Forty-First Street, and had tli|ere- 
after been started into motion by children. The t|uck 
was operated by a svritch situated under the driver’s 
seat. To start the truck, a switch key was inseHed 
through the opening at the heel-board and the Ikey 
raised in an upright position. It was proven as a fact 
in that case, as in this case, that if the key is taken out 
of the switch the power is thrown off and the macljiine 
rendered motionless. It also there appeared that, if! the 
machine was stopped and the key left in the switcji in 
the running position, all that was needed to start tliejcar 
was to push the speed lever located to the left of the 
chauffeur’s seat. In the Albano Case, however, tl ere 
was affirmative evidence which expressly stated that the 
key liad been left in the car by tlie chauffeur, although 
the chauffeur in that case affirmed with equal ppsi- 
tiveness that he had removed the key and placed it in 
his pocket. Evidence of children having played ahput 
the car on prior occasions also appeared iri that recOrd. 
There is no material difference between the facts in 
that case and those in tlie case at bar. 'Ehe. court has 
thus held that, ivhen children on prior occasions opefdy 
plo.yed, on the car or about the car and the chauffi^'ur 
left the car in a position of rest and neylects to take, fhe 
switch key out of the switch, that fact, if found a 
jury, is sufficient to impute neyliyence to the defendo^it. 
The case of Lee v. Van Beuren and K. Y. Bill Posting 
Co., 190 App. Div. 742,180 N. Y, S. 295, is authority for 
the holding that a defendant is guilty of negligence \\[ho 
leaves unattended in the street for a consideraple 
length of time an electric truck equipped with a switch 
which, if thrown off, wouhl make the engine absolutely 
<lead, and neglects to throw the switch off; and coupled 




with the fact that there was a lever upon the steering 
wheel of the truck which on being moved would start 
the truck, and with the further fact that children con¬ 
stantly played about the truck. It is true that an 
inspection of the truck in the Lee Case immediately 
after the accident showed that tins switch was on and 
that the brakes were worn and defective, but the defec¬ 
tive brakes were oidy an additional ground of negli¬ 
gence. 

On the authority of these two cases, there were 
enough facts to submit tlie questions of the negligence 
of the defendant and of tlie absence of contributory 
negligence of the plaintiff to the jury, and the court 
was therefore in error in granting tlie defendant’s 
motion to dismiss the complaint at the end of 1he entire 
case.” [Empliasis supplied] 

In Connell v. Berland, ct ah, supra, the Court said as 
follows: 

“The action is for tlaniages for personal injuries 
caused by the defendant’s automobile. The jury were 
justified in finding from the evidence that the defend- 
ant was neyliyent, in that he parked his automobile in 
a congested locality where concededly he knew that chil¬ 
dren were constantly playing in the street, leaving the 
car, which was equipped with a self-starter, with the 
doors unlocked and with tJu' ignition key in the switch. 
The car was left in that comlition for more than half 
an hour. It was started by a boy, who thereafter 
jumped from it. The car then ran wild, ran over the 
curb, and struck the infant plaintiff as he was sitting 
under a rail against a building, engaged in doing his 
school home work. The defeiulant a<linitted he knew 
the automobile could be started with the kev left in 
the lock. When questioned, ‘And you took a chance on 
that?’ he replied, ‘Well, I always had done it before.’ 

“The case at bar is to be distinguished from the case 
of Kaplan v. Schults Bread Co.. 212 App. Div. 110, 208 
N. Y. S. 118, relied upon by the appellants. As was 
well said by the late Justice Donohue in his memo¬ 
randum refusing to set aside the verdict: 

'Kaplan v. Schults Bread Co., 212 App. Div. 110 
(208 N. Y. S. 118), on which tlie defendant relics in 
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fevent type of car altoye!tier, tlie attempt t |3 bide 
the key, the absence of a self-starter, aiid the 
dejendant 's absence for the brief period o\ time 
there appearing, are all considerations showing 
contrast in that situation with the one presented 
liere. The case resembles moi’e fully Gninbrell v. 
Clausen-Flanayan Breicery, 100 (Ibb) Apj). Div. 
778 (192 N. Y. 8. 451). There the defendant left 
a car of similar construction at the curb with the 
key in its })lace, and it was started by child ren in 
his absence at a place cdiere he knew childref were 
accustomed to play. The leaving of the key in the 
switcli was held to justify a hiidiiig of neglcc|t, and 
the nonsuit in tlie lower coui't was I’eversed l|)y the 
Appellate Division. The motion is accordingly 
denied.’ ! 

“The appellants furtliei- contend that the charge of 
tlie trial court was erroneous and contradictorv, basiim 
their contention upon isolated excerpts taken from the 
charge. Considered as a whole, the charge adequately 
and fairly yiresented to the jury the issues involveii, 
and instructed the jury at length concerning the prin¬ 
ciples applicable, going so far as to quote extensively 
to the jury for their guidance from the recent decision 
of the Coui‘t of Ap]>eals. Maloney v. Kaplan, 233 N. Y. 
426, 135 X. E. 838, 26 L. K. 909. The court tlien 
further specifically charged the jury as followsf ‘So, 
gentlemen of the jury, the courts have laid down what 
is the rule to be apidicd in cases such as this. Did the 
driver of the car, in view of all the circumstances that 
existed at the time he arrived at Molt and B^^yard 
Streets, exercise that degree of care that a reasonably 
lirudent careful driver would have exercised under like 
circumstances?’ 

“Here, then, we have a standard of care expi’cssly 
laid down for the benefit of the jury, elucidated bt sev¬ 
eral quotations from the Court of Appeals defining the 
<legree of care requisite under similar situations. It is 
difficult to see what more could have been done by the 
learned trial court. 

“It is also to be noted, in connection with the case of 
Maloney v. Kaplan, supra, that the court, in holding a 


up])ort of his motioTi to i^et aside the verdict, is 
ot applicable in mv opinioTi to this case. Ttie dif- 


defendant not liable in negligence for leaving an auto¬ 
mobile unattended with the key in the switch, calls 
attention to the fact that the situation was not there 
presented of apparent danger of interference by little 
children, indidging in their natural insthicts of play. 
Such an element was present in the case at bar, and tlie 
question of the defendant's negligence was properly 
submitted to the jury, to be considered in the light of 
all the attendant facts and circumstances. It follows 
that the judgment appealed from should be affirmed, 
with costs.” [Emphasis supplied] 

In Maloney, etc. v. Kaplan, et al, supra, plaintiff's tes¬ 
tator was killed by a runaway (.lelivery truck owned by 
defendant. The truck was left unattended by the driver at 
the curb on an incline. It started downgrade, ran into a 
work shanty, where deceased was working, and crushed him. 
The trial resulted in a judgment for plaintiff. This was 
affirmed by the Appellate Division. The Court of Appeals 
reversed the judgment, saying; 

“Motor vehicles are commonly left standing in the 
street, without extraordinary precautions being taken 
to prevent interference with them. They are not re¬ 
garded as dangerous instrumentalities, but the possi¬ 
bility of danger from careless handling is obvious. The 
duty of the driver of such a vehicle, when he leaves it 
unattended in the street, is to be careful to have it so 
secured that it will not start up, except by the inter¬ 
vention of some external cause not to be anticipated or 
guarded against. Luedeke v. New York C. (& IT. R. R. 
Co. 164 App. Div. 104, 106, 149 N. Y. Supp. 525; 
American Exp. Co. v. Terry, 126 Md. 260, 94 Atl. 1026, 
Ann. Cas. 1917C, 650; Oberg v. Berg, 90 'Wash. 435,156 
Pac. 391. As the driver of a horse who has properly 
secured the animal ^v^th a sufficient halter, rope or 
chain is not chargeable \\’ith the act of a stranger who 
unties it and starts it running into a crowd, so the 
driver of a motor vehicle who has set his brake, turned 
off his engine, and turned the front wheels to the curb, 
or otherwise stopped it securely in the circumstances, 
is not chargeable with the act of boys or others who 
wilfully start the car and thereby cause injury, at least, 
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when the circumstances are not such as to suggest un¬ 
usual care to guard against probable interference with 
the car. j 

“The driver of a spirited horse, who leaves ]|t un¬ 
hitched in the street, may be liable for accidents im¬ 
mediately brought about by one who frightenk the 
animal or touches it with the whip, so that it! runs 
away {Moulton v. Lewiston, B. S B. Street R. Co.jlO L. 
R. A. (N. S.) 845 and note, 102 Me. 186, 66 Atl. 38^), so 
the driver of an automobile who leaves it in the street 
without properly securing it may be liable for I acci¬ 
dents immediately brought about by his negligence, al¬ 
though others may start the car. The analogy ils be¬ 
tween the tied horse and the stopped car, but aC an¬ 
alogy between animate and inanimate objects i^ not 
perfect. A horse will not roll downhill and a caif will 
not take fright or exercise volition. If one is negligent 
in leaving a motor vehicle improperly secured, !if as 
a result thereof and in immediate sequence therc^with 
some other event occurs which would not have occurred 
except for such negligence, and if injury follows, such 
a one is responsible, even though the nogligen:: act 
comes first in order of time. We applied this principle 
recently in a case where a horse was left alonej and 
unhitched {Donnelly v. II. C. cC A. I. Piercy Contracting 
Co. 222 N. Y. 210, 214, 118 N. E. 605, 18 N. C. (?. A. 
434), although the contrary has been held in Penhsyl- 
vania {Rhad v. Duquesne Light Co. 255 Pa. 409, !-'• 
R. A. 1917D, 864, 100 Atl. 262). The first question to 
consider, therefore, is: Wliat is negligence in leaving 
a car standing in the open street? | 

“Plaintiff’s version of the accident is that the tjruck 
was left on an incline, with engine running and brtikes 
improperly set, so. that it might have started up jwitli 
little or no external aid. Defendant’s driver testified 
that he left the car with its brakes set, engine stopped, 
and front wheels turned toward the curb, so thjjit it 
w'ould not have moved e.xcept for the interference of 
some boys who released the brake, started the engine, 
and shifted the levers. The situation was not \pre- 
sented as an unusual one, where the danger was\ ap¬ 
parent of interference by little children indulging in 
their natural instmets of play {Lynch v. Nurdin, 1 Q. 
B. 29, 113 Eng. Reprint, 1041, 4 Perry & D. 672, ID L. 
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J. Q. B. N. S. 73, 5 Jur. 797; Wahh v. Fitchburg R. Co. 
145 N. Y. 301, 27 L. R. A. 724, 45 Am. St. Rep. 615, 39 
N. E. 1068) or bg meddle.'^omc or inischicvoufi bogs. 
{Luedeke v. New York C. <0 H. R. R. Co. .•^upra). The 
questions of negligence and proximate cause were in 
the case, and were properly for the jury. 

“The learned trial justice submitted to the jury in 
very general terms the question of negligence: Was 
defendant’s driver reasonably careful under the cir¬ 
cumstances? No standard of care was given by the 
court for the guidance of the jury. After the court had 
charged the jury the appellant asked for an instruction 
that ‘i/ the chauffoir left his truck with the simtch 
turned off, the emcrgencg brake set, and the front 
wheels turned in toward the curb, and went into the 
market, and while he was in the market .some bogs 
.^farted the truck, then neither the defendant, the 
Eightieth Street Life Poultrg Market, Inc., nor the Fair 
Price Poultrg Compaug, Inc., can be held liable for the 
death of Plaintiff’s mte.state.’ 

“The court refused to charge except as already 
charged, to which ruling defendant duly excepted. 
This reque.st was proper under the circumstances. De¬ 
fendant was not negligent if the truck was left as or¬ 
dinarily careful drivers, exercising proper foresight, 
leave their vehicles in the street under ordinary cir¬ 
cumstances. Geneadly speaking, the question of reas¬ 
onable conduct on conflicting evidence would be for 
the juiy, and the court should not invade their prov¬ 
ince. But generalities as to proper car(‘ or the lack of 
it will not alwavs suffice. Here the court was, in sub- 
stance, asked to define a ])roj)er standard of ordinary 
care applicable to common conditions arising daily in 
the streets. It seems clear fhai. if the facts as .stated 
in the request were found bg the jurg, no negligence 
would be established; but the jurg, instead of being so 
instructed in unmistakable terms, were left to specu¬ 
late whether or not it was negligence to leave the car 
unattended or unfastened bg chains, or to leave the 
key in the switch, or to omit some other unsuggested 
precaution. 

“The error was substantial. The defendant was en¬ 
titled to the specific instruction as to proper care. If 
the defendant had securely stopped its car, had done 
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nothing to invite or provoke interference tvith iv^, and 
if it was set in motion hy hoys, in the absence of iiegli- 
gence of the defendant as a concurring' cause, the (ieath 
of plaintitf’s testatoi- was due to a new and unexi|ected 
cause, {Deyo v. Hudson, 225 X. Y. 602, 615, 122 jX. E. 
635; Perry v. Rochester Lime Co., 219 X, Y. 60, L. jR. A. 
1917B, 1058,113 X. E. 529) and defendant is not chjarge- 
able therewith.” [Emphasis Supplied] i 

In Rhad v. Duciuesne, Light Co., supra, an automobile be¬ 
longing to defendant, in charge of an experienced chau^Teur, 
was driven up to a curb at a point where thi*re was a con¬ 
siderable grade. The driver stopped the car, put ok the 
brake, shut off the engine, and went into a restaurant for 
lunch. A nurse girl placed a child upon the seat. Then a 
12 year old boy, passing by, stopped, put his hand|ui)oii 
the brake, rattled it, either for his own amusement oij' that 
of the child, and, as a consequence, the brake was released. 
The car started downhill, struck and injured plaintiff, who 
was pushing a fruit cart in the street. The Court si^id in 
part: j 

“The boy testified that he put his hand on the brake*, 
shoved it, and rattled it, and the automobile starl ed to 
go. He said. ‘I guess it started from me playing with 
the levers.’ Here then we have* a new, independer t and 
unexpected factor, which was in itself the* real ocejasion 
of the mischief. The effective cause of the injury was 
shoAvn to be the interference of the boy, and it whs not 
the failure of the chauffeur to use the additiomk i)re- 
caution of turning the front wheel against the | curb. 
Suppose that, instead of merely turning the car iklrift, 
as he did, the boy hael gotten into the seat, and sUartetl 
the car, and had" run over someone. Could the owner 
of the car have justly been held responsible? Tlje car 
in question was left in position analogous to that of 
a horse tied to a hitching post. It could not start] until 
it was unfastened. If a wilful or careless boy i^ntied 
the horse, his action in so doing would be the proximate 
cause of any injury which might follow. The car did 
not start itself.’ It was started as a result of tie w?- 
dependent intervention of the boy, and his actions must, 
therefore, be regarded as the effective legal caijise of 
the injury.” [Emphasis Supplied] j 


It is to be noted that the above cases involved situations 
wherein children at play were able to set vehicles in motion 
by the tyj^e of vehicle involved or the condition in which 
the vehicle was left, so that such decisions have close af¬ 
finity to the doctrine of the turntable cases, or attractive 
nuisance. As such, they would constitute no authority for 
imposing liability for the acts of a mature man who delib¬ 
erately enters a vehicle, starts it and drives away without 
authority. But, assuming that the Court meant to apply 
the principle indiscriminately whether the vehicle be med¬ 
dled with by children or stolen by an adult, it is clear beyond 
possibility of argument that the cases authorize a finding of 
actionable negligence only if and when the vehicle is left 
unattended with the key in the switch under circumstances 
which, by the exercise of reasonable care, should make it 
reasonably foreseeable that the vehicle will be tampered 
with or stolen if so left. 

Certainly, that must be what this Court meant when it 
said “leaving a car unlocked might not be negligent in 
some circumstances, although in other circumstances it 
might be both negligent and a legal or ‘proximate’ cause 
of a resulting accident.” Such a construction of the de¬ 
cision is the only reasonable interpretation to be ffiven, in 
accordance with all other authorities upon the subject. 

The subject-matter has been extensively litigated in New 
York. Examination of all of the New York cases dis¬ 
closes that the determining factor upon the liability (lues- 
tion is the presence or absence of facts and circumstances 
in the particular case making the meddling with or taking 
of the vehicle reasonably foreseeable when the vehicle is 
left unattended and unlocked. 

In the case of Tierney, etc., v. New York Dugan Bros., 
288 N. Y. 16, 41 N. E. (2<1) 161, 140 A. T.. R. 5:J4, defendant 
operated an electric truck making deliveries. The truck 
had a platform about nine inches above the sidewalk, whicli 
could be entered from either side. There were sliding doors, 
but they were kept open in warm weather. Thei’e were two 
mechanical devices which were oj)erated from the j)lat- 
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I 

lorm—a safety switch and a power lever. The switclji could 
be locked with a key. The driver parked the truck, threw 
off the power, applied the brake, and turned off the switch. 
He (lid not have a key with which to lock the switci. As 
the driver was leaving the truck to make a delivery, l^e saw 

truck 


ling in 
r chil- 


three children (including plaintiff) “right at the 
ready to get into it”, and he warned them not to enier the 
truck. Children generally were in the habit of play 
and about the truck. The plaintiff and the two othei 
dren played in and about the truck, and set it in njiotion, 
moving slowly since the brake was set. Plaintiff* hun^ onto 
the side door and then fell or jumped and was injured when 
caught between the truck and the cui-b. The trial resulted 
in a verdict for plaintiff*. Tlie Appellate Division re|’ersed 
upon the law and the facts. The Court of Appeals re\’ersed 
the Appellate Division, and remanded the case for ja new 
trial, saying: j 

“it was the duty of the operator of tlie motor Vehicle 
inv’olved here, when he permitted it to be unatt(|:mded, 
to leave it in such condition that it could not be put in 
motion except hij tJie intervention of an (‘jicrnah cause 
not to be anticipated or guarded against. Malo)iey v. 
Kaplan, 233 NY 426, 430,'135 NE 838, 840, 26 ALE 909. 
In that case, as was pointed out in the opinion, there 
was no unusual situation presented ‘ where the ganger 
was apparent of interference by little children indulge 
ing in their natural instincts of play {Lynch v. Ngrdin, 
1 Adol. & EL, NS 29; Walsh v. Fitchburg R. R. Co., 145 
NY 301, 39 NE 1068, 27 ERA 724, 45 Am St Repj 615), 
or by meddlesome or mischievous boys {Luedeke v. 
New York C. S H. R. R. R. Co., supra [164 Apjp Div 
104, 149 NYS 525]).’ Here a jury might say thatjthere 
was and that is the determining factor distinguishing 
from the instant one the cases of Thibodeau v. (hirosa 
Haidage S Warehouse Corp., 252 App Div. 615, 300 
NYS 686, affirmed 278 NY 551, 16 NE (2d) 98, and 
Mann v. Parshall, 229 App Div. 366, 241 NYS 67^^. 

“In Connell v. Borland, 223 App Div 234, 228 NIYS 20 
(Finch, J.), affirmed 248 NY 641, 162 NE 557, wg held 
that the question of negligence was for the jury Cohere 
defendant parked his automobile, tvhich was equipped 
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ivilJi a self-.'it a tier, in a congested street, where he knew 
children were constantly playiny, with the door un¬ 
locked and with the iynition key in the s^witch and it was 
thereafter set in motion by a hoy. There the gears 
were in neuti-al so that there was required, as in the 
instant case, two difTerent manipulations of mechanical 
contrivances to start the car. There again we had the 
conceded knondedge of defendant that small children 
were playing about the instrumentality left unattended 
and we held that it was a que.stion for a jury as to 
ichether their subsequent conduct might have been 
anticipated by the exercise of reasonable care and ordi¬ 
nary prudence under the circumstances. The situation 
here is indistinguishable.” [Empliasis supplied] 

In Kaplan v. Shults Bread Co., 212 App. Div. 110, 208 
N. Y. S. 118, plaintiff, an infant almost seven years of age, 
while playing with a rope on the sidewalk in front of her 
residence, was run over and injured by defendant’s 1917 
Ford delivery truck. Defendant’s driver had y)arked the 
ti-uck, turned the front wheel toward the curb, and turned 
the key so as to slmt off the engine. The key was perma¬ 
nently attached to a chain, and after being taken out of the 
switch was allowed to fall into a hole in the floor of the car. 
The emergency brake was set. The driver made one de¬ 
livery of bread, returned to the truck, and then was making 
a second delivery at the next house, when somebody called 
to him “there goes your car.” He ran out and saw the car 
around the corner against a stoop on an intersecting street. 
Witnesses testified that two boys, about twelve or thirteen 
years of age had been playing on the truck. Another wit¬ 
ness, who jumped on the truck and attempted to stop it, said 
that the motor was running. In order to start the motor it 
was necessary to turn a crank in front. Plaintiff recovered 
a verdict and judgment. On appeal this was reversed. In 
its opinion the court said: 

“Appellant maintains that the trial court errone¬ 
ously refused to charge: ‘That if the defendant left the 
vehicle tvith the switch turned off, even though the key 
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were not re.noved jroni the car, and the emergency 
hrake set, and t!:ai the e.neryency brake was found by 
the jury to be in proj/' ,■ eondllion amt u'lth the wheels 
left turned to the ci'ji J, and that while he was in the 
store the car was started by so.ae boys, that the df'fend- 
ant is not liable.' 

In this i-o (leioi.Jciiii is .'iiKtnlned ])y recent jeases 
in the Conrl oi A'-pea!-. , do- 'y r. Karlen, 233 N. Y. 

426, 135 N. hi. >3S, 23 .V. \, K. 3 aad i onr/s v. Brew¬ 
ster and Co., 235 N. KK, i:;h N. E. 2-!i’. 

‘^Tt must 1)0 l;orno In ni:'\3 that oc.-'io ot ll.e u’itnesses 
saw the auton.oi.’ih' ;i' it sto.jno I 1 :oijj. Av'hoi'o the driver 
liatl left it. The di-iver, Goldber- did noi 00 It It lien, 
and he did not see the anromohlie >trike ;in omo. j Jt is 
upon Ids lestimouy tlint itiahilitV A ath!->’ to hold 
tlie defendant liable foi- dnre.ae’es. Ills te-iimon\ was 
not very coin incdni'’, in \ Iew of his contradictory .state¬ 
ments. .\dmittin<'- everything- he .-r.I I to he li-ue. there 
would he no liability under tlio circum-r.-mcos of this 
ease. The defendant proved that t!ie car wa^ »)roaerly 
])laccd against the curb, and l enia.ined stationary while 
the driver delivered bread to a enstoiner, and returned 
for more bread to be delivered to another eustqmer. 
While he was makiiig the second d(*liverv the car was 
started.” [Emphasis supplied]. 

I 

In the case of ilann v. Farshall, 229 App. Div. 366j, 241 
N. Y. S. 673, the court revei'sed a judgment for plaintiff 
l)ecause there was no showing of any facts and circum¬ 
stances making meddling with or taking of tlie veidcle rea¬ 
sonably foreseeable. The Court said: 

^‘The jury had wai’rant for finding the folloiwing 
facts: Defendant drove his automobile alongsidi the 
street curb, with the right-hand front wheel against the 
curb, which was about six inches h.igh; (lefendant 
turned off the ignition and tlie engine stopped; Ik? did 
not lock the car in any way, nor set tlie brakes; lie went 
into a store near at hand, remained about fifteen min¬ 
utes, then came out, and, while standing near his auto¬ 
mobile, some unknown person started the engine! and 
ran the car up across tlie curb and against and upon 
plaintiff, Camille J. Mann, causing her serious injijries. 
It is not claimed that the person or persons who did 
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the starting acted with defendant’s knowledge or con¬ 
sent, express or implied. The case was sent to the jury 
to determine whether, under the stated set of circum¬ 
stances, causal negligence could be attributed to defend¬ 
ant, in that he did not use reasonable precautions to 
prevent the mishap. 

“Since the street was substantially level and there is 
no claim that the automobile started without human 
aid, the fact that the emergency brake was not set is 
unimportant. The record contains nothing to indicate 
that defendant ought to have been warned of the pres¬ 
ence, or probable presence, of mischievous children or 
of any persons likely to start his car without authority. 
There was nothing manifest to defendant which pointed 
to what occurred as a reasonably foreseeable residt of 
the attendant circumstances. Under the theory upon 
which the cases wei-e submitted to the jury, the verdicts 
were contrary to the evidence upon the question of 
defendant’s negligence. Maloney v. Kaplan, 233 N. Y. 
425,135 N. E. 838, 26 A. L. K. 909; Vincent v. Crandall 
and Godley Co., 131 App. Div. 200, 115 N. Y. S. 600; 
Lazarowitz v. Levy, 194 App. Div. 400,185 N. Y. S. 359; 
Kaplan by Guardian v. Shults Bread Co., 212 App. Div. 
110, 208 N. Y. S. 118. 

Connell v. Berland, 223 App. Div. 234, 228 N. Y. S. 
20, affirmed 248 N. Y. 641, 162 N. E. 557, and Gumbrell 
V. Clausen-Flanagan Brewery, 199 App. Div. 778, 192 
N. Y. S. 451 are distinguishable, in that in both of those 
cases the motor vehicle driver knew that children were 
playing near at hand, and one of them started the car. 

“The judgment and orders appealed from should be 
reversed upon the law and facts. But since, upon 
another trial, plaintiffs may be able to present addi¬ 
tional evidence to establish actionable negligence in 
defendant, we grant new trials, with costs to appellant 
to abide the event.” [Empliasis supplied]. 

In those cases where there was no showing of any facts 
or circumstances making theft or meddling reasonably fore¬ 
seeable, the New York courts have uniformly held the de¬ 
fendant owner or driver, who left the vehicle unattended 
and unlocked or in a position where it could be moved, not 
liable for injuries resulting from acts of an intermeddler or 
thief. Touris v. Brewster and Co., 235 N. Y. 226,139 N. E. 
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249; Walter v. Bond, 267 App. Div. 779, 45 N. Y. S.l (2d) 
378; Pesaty v. Ileani and Son, 202 N. Y. S. 264; ]’lnc\'nt v. 
Crandall and Godley Co., 131 App. Div. 200, 115 N. Y. S. 
mO) Berman v. Schultz, 40 Misc. llcp. 212, 81 N. Y. S. ^>47. 

The case of Jackson v. Mills-Fox Bakiny Company, 221 
Mich. 64,190 N .W. 740, 26 A. L. R. 906, is a leading case on 
the subject. In that case the defendant bakery made de¬ 
liveries in Detroit to customers in electric delivery wagons. 
One such wagon was proceeding along the street -v^herc? 
plaintiff’s mother lived, and she came out and haile(|l the 
wagon. The driver stopped, put on the brake, and gdt out 
to wait upon plaintiff’s mother. While so doing, children 
in the neighborhood came up and they and plaintiff (5 tears 
old) got on the wagon. The driver took the ])urchases pome 
twenty feet to plaintiff’s home, and then heard the Lmng 
on the truck. Wliereupon, he turned around and calhid to 
the children to stop sounding the gong and to get away 
from the wagon. As the driver started to retuni, he saw 
tile truck moving away, and lie ran up to it and turned 
off the power. As he did so, the plaintiff jumped off and 
was thrown down and squeezed between the front wheelj ainl 
the curb, receiving serious injuries. The trial resulted in 
a judgment for plaintiff. On ap])eal, judgment wa^ re¬ 
versed. In its opinion the Court said: 

“* * * It is not easy to discover what Brewin did or 
failed to do that would constitute negligence. Pjlain- 
tiff suggests only one thing, and that was his failure to 
remove the switch plug when he got out of the car. 
Had Brewin stopped, intending to leave the car in the 
highw’ay for a considerable time w'here children "(vere 
playing about, that argument w’ould have force, biit in 
this instance he did not intend to stop but a few’ mo¬ 
ments, and did not intend to get out of view of the 
car. The power wns turned off, the brake wns set, and 
there was no danger of the car starting unless some¬ 
one turned on the power. The car was in the street, 
wiiere it had a right to be. Brewin had no reason tq an¬ 
ticipate that the children would hoard the car and 
start it. Children had frequently come out to ^/ic car 
on his previous trips, but had never climbed onto\ the 
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car, and had 7iot been m the habit of playing in or yned- 
dling with it. The car was not of such a character as to 
be classed among the attractive nuisances which are 
considered by Powers v. Harloiv, 53 Mich. 515, 51 Am. 
Kep. 154, 19 N. W. 257, and other cases following it. 
Such vehicles are common, and are seen daily upon 
the streets of cities. 

“Plaintiff’s counsel cite us to the following eases, 
which it is insisted, control this one: Lee v. Va7i Buren 
S N. Y. Bill Post'mg Co., 190 App. Div. 742, 180 N. Y. 
Supp. 295, decided Feb. 6, 1920; Gmnbrel v. Clausen- 
Fla?mga7i Brewery, 199 App. Div. 778, 192 N. Y. Supp. 
451, decided Feb. 3, 1922; Albano v. Tapley S Co. 199 
App. Div. 916, 190 N. Y. Supj). 910, decided Nov. 4, 
1921. These cases are similar on the facts, l)ut they are 
distinguishable from the present one in this: In the 
cases cited the electric vehiel(*s were left standing in 
the street some considerable time, and the drivers went 
out of sight of them, and remained out of sight of them 
for quite a period, and in some of the cases children ha<l 
been in the habit of getting into the machines and play¬ 
ing in them on former occasions. These elements are 
not present in the case we are considering. If Brewin 
had left his wagon standing in the street and goyxe out 
of sight of it, and remamed away for a considerable 
period while children were in the habit of playing in 
and around if, a differmt questioxi would be presuutcd. 

“Tlie facts in the present case are more siniilai- 1o 
those in Vincent v. Crandall (0 G. Co. 131 App. Div. 
200, 115 N. Y. Supp. 600. The driver of the electric 
wagon stopped, set the brake, and went into a ston* to 
deliver goods. While he was gone some young boys, 
who had climbed onto the truck, started it. It ran into 
a drug store and caused considerable damage. In dis¬ 
posing of the case the court said in part: ‘I do not 
think the judgment can be sustained. Power machines 
are recognized as legitimate, and the condition of the 
machine in question, as left by the chauffeur, must be 
regarded as analogous to that of a horse and wagon se¬ 
curely tied. In either case, overt acts of wilful 7.vrong- 
doers are necessary in order to change the physical 
conditio 7 i and work mischief; and it cannot be assumed 
as matter of law that they are more likely to exist in 
one case thaxi in the other. In this instance the prox- 




imate cause of the plaintiff’s damage was the wlilful 
act of the boys who started the truck, just as it would 
be had they wilfully untied a horse and driven it into the 
drug store. The same view is well expressed ip the 
case of Berman v. Schultz, 40 Misc. 2r2, 81 N. Y. Shpp. 
647, where it was held by the appellate term that! the 
act of boys, in turning the starting lever of an electric 
truck left standing at rest in a public street by its op¬ 
erator, with the power off and the brake on, while he 
was making a delivery of goods to a customer, ibust 
be deemed the proximate cause of a resulting accident, 
exempting the owner from liability.’ 

‘‘Other similar cases to the ])resent one cited b\’ de¬ 
fendant are: Berman v. Schultz, supra; Rhad v. Du- 
quesne TAqht Co. 255 Pa. 409, L. R. A. 19171), 864] 100 
Atl. 262; Frashella v. Taylor {Sup.) 157 N. Y. Shpp. 
881; Lazarowitz v. Levy, 194 App. Div. 400, 185 N. Y. 
Supp. 359. 

“In the present case we arc of the opinion that no 
facts were, shown which should have been submitted to 
the jurjf on the question of defendant’s neyllyence.\ So 
far as Brewin’s conduct appears by the proofs, hd did 
no different than the ordinarily careful and prurient 
man would have done under similar circumstances. \The 
accident was caused by an independent interveniny 
cause, namely, the starting of the car by the children. 
This was the proximate cause of the accident. TIkj ac¬ 
cident was an unfortunate one for the little fellow, but 
we do not see how it can be legally charged to the neg¬ 
ligence of the defendant. We think the court was in 
error in refusing to direct a verdict for the defendant, 
as requested.” [Emphasis supplied.]. j 

j 

It should bo remembered that there is no violation of a 
statute or ordinance in this case. While violation of an 
applicable statute or ordinance is often deemed negligcpnce 
per se (as was held in Ross v. liarinum), and in those cjises 
the question presented is one of proximate cause, in th^ ab¬ 
sence of violation of a statute or ordinance the plaintiff 
must establish negligence by proving some act or acts of 
the defendant in violation of defendant’s duty to the plain¬ 
tiff. The duty is one of exercising ordinary cjire uijider 
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the facts and circumstances then and there existing. And, 
it is fundamental that the duty of the defendant is limited 
to the hazards or risks that should be anticipated or fore¬ 
seen and guarded against in the exercise of ordinary enre. 
Plence, foreseeability is an essential ingredient of action¬ 
able negligence in this case. See, e. ry., 38 American Juris¬ 
prudence - Negliaence, Sec. 23. 

Plaintiffs failed to adduce even a scintilla of evidence of 
any fact or circumstance that should have made theft of the 
truck foreseeable to defendant’s driver, in the exercise of 
ordinary care, when he parked the truck on private prop¬ 
erty in the rear of tlie Fat Boy Restaurant and went inside 
for the very few minutes rocjuired to make the delivery. 
In fact, defendant’s driver did only what any reasonable 
])rudent person would have done under the circumstances. 
Xo |)otential meddler or thief was around. The location 
was removed from the street. It was earlv in tlie niorniu":, 
and the restaurant was closed. Tlie three employees were 
at work inside tlie restaurant. The driver expected to be 
inside only a few minutes to make his delivery, lie had 
left the truck unattended with the key in the switch there 
on numerous occasions before witliout anvone meddline: 
with or taking the truck. Tie knew that other drivers of 
delivery trucks did the same thing, and had never had any 
trouble before. There was not anytliing to even suggest 
the remote possibility or “.slight danger” that the truck 
would be stolen if so left. Where is tlie negligence t The 
answer is obvious, there was none. 

The plaintiffs had the burden of jiroving actionable negli¬ 
gence on the part of the defendant. They failed to do so, 
and were not entitled to recover. 
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Assuming That Defendant’s Driver Was Negligent, Plain¬ 
tiffs Failed to Establish That Such Negligence waS the 
Proximate Cause of the Injuries Sustained by Tkem, 
in That, Theft of the Truck was Not Foreseeable in 
the Exercise of Ordinary Care as a Probable Result of 
Leaving the Truck Unattended and Unlocked, and the 
Unexpected Theft was an Intervening and Effi9ient 
Cause That Superseded Defendant’s Negligence. 

Assuming, without in any wise conceding, that tbi ac¬ 
tion of defendant’s driver, in leaving the delivery trui*k in 
question unattended with the ignition key in the switch, may 
be deemed negligence under the facts and circumstances 
then and there existing, plaintiffs nevertheless had thc( ad¬ 
ditional burden of proving that such negligence was the 
proximate cause of the injuries sustained by them, before 
such negligence became actionable, and any liability c^uld 
be imposed upon the defendant. The requirement of j:^rov- 
ing the proximate cause is entirely separate and distinct 
from the requirement of proving negligence, but both ijmst 
be proven in every case before any recovery can be had. 

Here, again, it must be borne in mind that this case does 
not involve the violation of a statute or ordinance. It (nay 
be violation of a statute or ordinance may be considere<^ as 
establishing “legal or ‘proximate’ cause of the harm’], as 
was said bv this Honorable Court in the Ross v. TJartinan 
case. While counsel think the situation is essentially differ¬ 
ent in the absence of violation of an ordinance or stat|ute, 
it is of interest to note, in passing, that the impression gained 
by this Honorable Court to the effect that the decisioiii in 
the case of Slater v. T. C. Baker Co., 261 Mass. 424,158 Ni,. E. 
778, was discredited by the later decision in the case of 
Mallory v. Newman, 310 Mass. 269, 37 N. E. 2d, 1001 (ajs is 
stated in footnote 3 of the decision in the Ross Case) Vas 
an erroneous impression as appears by the still later deci¬ 
sion of the Supreme Judicial Court of Massachusetts inithe 
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case of Sullivan v. Griffin, .Mass., 61 N. E. 2d 

330. 

In the Sullivan v. Griffin case, plaintilf’s intestate was 
struck by the defendant’s automobile, which was operated 
by boys who had misappropriated it from where it was 
parked on a driveway in front of defendant’s garage, where 
the front wheels were on the sidewalk and the automobile 
extended nearly across the sidewalk to the gutter. The ig¬ 
nition key was in the automobile, the window open. Defen¬ 
dant was in the house from which he could not see the auto¬ 
mobile. The Court said: 

“The defendant violated not only the ordinance but 
also a provision of G. L. (Ter. Ed.) c. 00, Sec. 1.3, whicli 
read, ‘No person having control or charge of a motor 
vehicle shall allow such vehicle to stand in any way and 
remain unattended without first locking or making it 
fast.’ See also G. L. (Ter. Ed.) c. 90, Sec. 7. ‘The 
violation of a penal statute or of a valid ordinance, 
rule or regulation is evidence of negligence as to all 
consequences that were intended to be prevented.’ 
Kralik v. LeClair, 315 Mass. 32.3, .326, 52 N. E. 2d 562, 
.564, and cases cited. Nothing is added by defendant’s 
knowledge that thieves might take the automobile if left 
unlocked. Theft of the automobile was undoubtedly a 
consequence intended to be prevented by the statute if 
not by the traffic regulation. But it isi quite another 
thing to sag that injuries sustained through the opera¬ 
tion of the automohile hg thieves in the cireuwstanres 
here disclosed were consequences intended to he pre¬ 
vented. ‘Negligence consisting in whole or in part of 
violation of law, like other negligence, is without legal 
consequence unless it is a contributing cause of the in¬ 
jury.’ Bagg V. Hirschfield, 29.3 Mass. 1, 3, 199 N. E. 
1.36,1.37.” Kelly v. Hathaway Bakeries, Inc., .312 Mass. 
297, 299, 44 N. E. 2d 6.54, 655. Burke v. Durland, .312 
Mass. 291, 292, 29.3, 44 N. E. 2d 6.55. See Falk v. Fin- 
delman, 268 Mass. .524, 527, 168 N. E. 89: Bellows v. 
TForcester Storage Company, 297 Mass. 188. 196. 7 N. 
E. 2d 588. It is settled in this jurisdiction that the in¬ 
juries here were not a proximate result of the defen¬ 
dant’s negligence. The case at har is governed hg 
Slater v. T. C. Baker Co.. 261 Mass. 424,158 N. E. 778, 
which 7ras not overruled hg Malloy v. Netvnf,an, 310 
Mass 269, 37 N. E. 2d 1001, a decision relating to an. 
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unregistered automohile. Nor is there any grouhd of 
distinction on the issue of proximate cause in the! fact 
that in the Slater case the automobile was left "w^here 
it might be seen by defendant’s employees. The plain¬ 
tiff’s contentions go far toward making the defendant 
an insurer as to the consequeyices of every accidekt in 
which the automohile might become involved ivhile op¬ 
erated by the original thieves or their successors in 
possession. This is a course upon which, even if it 
were open, we decline to embark. See Am. Law Inst. 
Restatement; Torts, Sec. 447, Comment G.” 

But, fortunately perhaps, we do not have to resolv^ the 
(luestion of proximate cause as the same may or may nbt be 
determined by violation of a statute or ordinance. Apart 
from such cases, it is clearly established by all the authori¬ 
ties that “proximate” cause exists only when “the injury 
was the natural and probable consequence of the negligence 
or wrongful act, and that it ought to have been foreseen in 
the light of the attending circumstances.” 

Certainly, insofar as the Federal Couj-ts are concerned, 
this has been the applicable rule of law ever since the Su¬ 
preme Court handed down its decision in the case of Mil- 
ivankee and St. Paul R. Co. v. Kellogg, 94 U. S., 469, [474, 
24 L. Ed. 256. In that case, the Supreme Court laid down 

the rule in the following language: I 

I 

“The true rule is that what is the proximate cjause 
of an injury is ordinarily a question for the jury. It is 
not a question of science or of legal knowledge. It is 
to be determined as a fact, in view of the circumstances 
of fact attending it. The primary cause may be the 
proximate cause of a disaster, though it may operate 
through successive instruments, as an article at the 
end of a chain may be moved by a force applied td the 
other end, that force being the proximate cause of the 
movement, or as in the oft cited case of the s(jiuib 
thrown in the market place. Scott v. Shepard (Squib 
Case), 2 W. Bl., 892. The question always is: \tvas 
there an unbroken connection between the wrongful act 
and the injury, a continuous operation? Did the facts 
constitute a continuous succession of events, so linked 
together as to make a natural whole, or was there some- 
new and independent cause intervening betiveen the 
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lurong a7id the injury? It is admitted that the rule is 
difficult of application. But it is generally held that 
in order to warrant a finding that negligence, or an act 
not amounting to wanton wrong, is the proximate cause 
of an injury, it must appear that the injury was the 
natural and probable consequence of the negligence or 
wrongful act, a^id that it ought to have hee^i foreseen 
in the light of the attending circumstances.*^ (Empha¬ 
sis supplied.) 

The Kellogg case has been cited and followed by this 
Honorable Court on numerous occasions up to and includ¬ 
ing its recent decision in the case of Howard v. Sivagart and 
Ilartig, .U. S. App. D. C., 161 F. 2d 651. 

Also, see Dupont v. Wright, 146 F. 2d 765, wherein the 
Court said: 

“The usual test for determining causal relation be¬ 
tween some failure of duty and an injurious result 
which follows, is the foreseeability of injury by the al¬ 
leged negligent actor. Pease v. Sinclair Pelining Co., 2 
(fir., 104 F. (2d) 183, * * * In Johnson v. Kosnios Port¬ 
land Cement (^^o., 6 Cir., 64 F. (2d) 193, we had occasion 
to give iniinstaking study to tlie considerations upon 
which the doctrine of proximate cause rests, as its de¬ 
velopment stennned from the leading case of Milwaukee, 
etc., Ry. V. Kellogg, 94 U. S. 469, 474, 24 L. Ed. 256. We 
arrive at the conclusion that while the fact that injury 
is the natural consequence of negligence, may not of 
itself be sufficient upon ivhich to base liability, yet 
where the injury could reasonably have been foreseen 
in the light of attendmg circumstances, liahility follows 
...” (Emphasis supplied.) 

But if there should be any doubt as to whether this is 
still the law, all doubts should be set at rest bv the recent 
decision of the Supreme Court of the United States in the 
case of Brady v. Southern Railway Co., 320 U. S. 476, 88 
L. Ed. 239. In that case the administrator of decedent’s 
estate claimed damages under the Employers’ Liability Act 
for alleged negligence of the railroad in failing to furnish 
a reasonably safe place to work, by reason of which plain¬ 
tiff’s decedent sustained injuries resulting in his death. 
The decedent was a brakeman, and at the time of the ac- 
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cident tlie train on which he was working was engaged a 
switching movement. Certain cars Iiad been left on a pide 
track, and as the engine and part of the ti-ain backed (|>nto 
the siding to hook up and move these cars, tlie first cafi^in 
the backward moving section struck the wrong end of al de- 
railer and was derailed. The decedent, Brady, was riaing 
this first car which was derailed, and was killed thereby. 
At the trial, the plaintiff obtained a verdict and judginlent. 
The state (North Carolina) Supreme Court reversed |the 
judgment upon the ground of the failure of the evidenc<^ to 
support the jury’s verdict. Tlie United States Supreme 
Court affirmed the decision of the state Supreme (’oiirt. 
Tn its opinion, the Suiireme (lourt said: j 

I 

“We now turn to the tliird instance of alleged negli¬ 
gence. This is the existence to the knowledge of Ithe 
cai-rier of a rail, opposite the derailer, so worn on top 
and sides that in the opinion of (ijualified experts it 
permitted the thrust of the east wheels of the car, as 
they rose ov'er the ‘wrong end’ of the derailer, to force 
the flange on the west wheels over the defective ]('ail 
and so to derail the cars, when no such derailment 
would have occurred, ‘nine times out of ten, if the best 
type’ rail was in use. There is no evidence of the un¬ 
suitability of the rail for ordinary use. } 

“Such evidence, we assume, would justify a finding 
for iietitioners, if the defective rail was the proxiingte 
cause of the derailment and the backing of the trjiin 
improjierly over the closed derailer a danger reas|)n- 
ably to be antici])ated. As to the likelihood of c^trs 
jiassing over the wrong end of derailers, one witnj}ss 
with ten years’ experience as a brakenian testified that 
he recalled three or four instances. Another, the Su- 
yierintendent of the railroad with 22 years’ experierjice 
said, ‘It happens very frequently. I would say yep, I 
have seen it 25 to 50 times.’ The rule as to when a 
directed verdict is proper, hei-etofore referred to, is Ap¬ 
plicable to (luestions of proximate cause. Atchison, T. 
& S. P''. R. Co. v. Toops, 281 U. S. 351, 74 L. ed. 896, 
50 S. Ct. 281; St. Louis-San Francisco R. Co. v. Mijls, 
271 U. S. 344, 348, 70 L. ed. 979, 983, 46 S. Ct. 5^0; 
New York C. R. Co. v. Ambrose, 280 U. S. 486, 74 jL. 
ed. 562, 50 S. Ct. 198; Baltimore & 0. R. Co. v. Tindpll 
(CCA 7th), 47 F. (2d) 19; Texas Gulf Sulphur Co.jv. 
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Portland Gas Light Co. (CCA 1st), 57 F. (2d) SOI. 
Cf. Story Parchment Co. v. Paterson Parchment Co., 
282 U. S. 555, 566, 75 L. ed. 544, 550, 51 S. Ct. 248. 

‘'The Supreme Court of North CaroUua teas of the 
vieic that striking a derailer from the unexpected di¬ 
rection ‘was so unusual, so contrary to the purpose' of 
the derailer that proi'ision to guard against such a hap¬ 
pening was beyond the requirement of due care. With 
this we agree. Bare p-ossihility is not sufficient. Mil¬ 
waukee & St. P. K. Co. V. Kellogg, 04 U. S. 469, at 475, 
24 L. ed. 256, at 259: 

'But it is generally held, that, in order to warrant 
a finding that negligence, or an act not amounting to 
wanton u'rong, is the proxi)natc cause of an injurij, 
it mu.st appear that the injury was the natural and. 
probable eonsequence of the negligence or wrongful 
act, and that it ought to have been foreseen in the 
light of the attending circumstances.’ 


“Events too remote to require reasonable provision 
need not be anticipated. It was so held as to an inter¬ 
vening embargo after a delay in transit which was 
caused ])y negligence. The Malcolm Ba.xter, Jr. 
(France v. French Over.seas (V)!-})., 277 U. S. 1128, 884, 
72 L. ed. 901, 905, 48 S. Ct. 516). Cf. Northern K. Co. 
V. Page, 274 U. S. (55, 74, 71 L. ed. 929, 988, 47 S. Ct. 
491; St. Louis-San Francisco R. Co. v. Mills, 271 U. S. 
844, 70 L. ed. 979, 46 S. Ct. 520, su])ra. Liability arises 
from negligence not from injury under this Act. And 
that negligence must be the cause of the injury. Tiller 
V. Atlantic Coast Line K. (\)., 818 U. S. 54, 67, 87 L. 
ed. 610, 617, 68 S. Ct. 444, 148 ALK 967. Here the i-ail 
was sufficient for ordinary use, and the carriei' was 


not obliged to foresee and guard against misuse of the 
derailer, even though the misuse occurred as often as 
the evidence indicated. It was the wrongful use of the 
derailer that immediately occasioned tiie harm. De¬ 
cedent had first closed and then opened the derailer on 
the first movement. Tie signalled the train to back into 
the storage track just before the fatal accident. Al¬ 
though this misuse of the derailer was an act of negli¬ 
gence, it is mere s])ecnlation as to whether that negli¬ 
gence is chargeable to the decedent or another. With¬ 


out this unexpected occurrence, the adequacy of the rail 
vis-a-vis a i)roi)erly used derailer is unquestioiied. It 
was entirely disconnected from the earlier act of the 
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carrier in placing the weak rail in the track. The liiere 
fact that with a sound rail the accident might not l|iave 
happened is not enough. The carrier’s negligence 'inust 
he a link in an unbroken chain of rcasonahhj foresee¬ 
able events.” (Emphasis supplied.) j 

The requirement of foreseeability, wliile not so called, is 
stated very much to the point in the American Law Insti¬ 
tute, Restatement, Torts, Section 448, as follows: | 

“Tlie act of a third person in committing an inten¬ 
tional tort or crime is a superseding cause of harm to 
anotlier resulting therefrom, although the actor’s neg¬ 
ligent coiiduct created the situation which afforded an 
opportunity to the third person to commit such a tort 
or crime, unless the actoi- at the time of his negligent 
conduct should have realized the likelihood that such 
a situation might be created thereby and that a tliird 
person might avail himself of the o])portuniiy to com¬ 
mit sucli a tort or crime.” | 

! 

Tested by the aforegoing principle of law, it is evident 
that all reasonable minds could come to but one concluipion 
under the facts and circumstances in this case, and tlnjt is 
that the action of the defendant driver in leaving the truck 
unattended and unlocked was not the proximate cause of 
the injuries sustained by the plaintiffs, in that such injuries 
were not reasonably foreseeable, in the exercise of ordinary 
care, as likely to result if the truck was so left. The col¬ 
lision occurred some distance away from the place where 
the truck was parked. The truck was parked on hwel 
gi’ound, and the only way that it could have gotten to jthe 
place where the collision occurred was by deliberate acl|ion 
of a third party in taking the truck without permission hud 
di-iving it there. When the driver parked the truck there 
was no actual or apparent hazard or risk that the tr^ck 
would be stolen if left unattended and unlocked. If tljere 
had been children at play (old enough to drive the tru<pk), 
oi- one oi‘ more suspicious looking persons loitering around, 
or if the truck had been parked in a street location where 
many people were passing by, then there might be seme 
basis for saving that theft of the truck was foreseeabl(‘ in 
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tlie exercise of ordinary care. But the facts are to the 
contrary. The thief, as he later turned out to be, was an 
employee of the restaurant, and was at work when defen¬ 
dant’s driver left the truck. There is not one sing'le suii;- 
gestion in the evidence of any fact or circumstance giving 
to this employee any appearance of untrustworthiness or 
of being a potential thief, or giving the defendant’s driver 
any basis for anticipating that he would leave his work in¬ 
side the restaurant and go outside and drive away in the 
truck. At the best, the hazard or risk of theft was w’ithin 
that remote or “slight” class which is outside the scope 
of things foreseeable in the exercise of ordinaiy care. Cer¬ 
tainly, theft of the truck was not likely when the driver 
parked it, or, as is said in some of tlie decisions, nioi-e likely 
to lia))pen than not to happen. 

Moreover, the authorities conclusively demonstrate 
(apart from cases involving violation of a statute or ordi¬ 
nance as noted al)ove) that intervention between an orig¬ 
inal negligent act and injury, of a wilful, malicious and 
criminal act of a third j)erson, which causes the injury, 
bi-eaks any chain of causation otherwise existing between 
sucli original negligent act and the injury, when it ap¬ 
peal's that such intervention was unintended and could not 
have been foreseen in the exercise of ordinary care by the 
original actor. See Annotation, 78 A. L. R. 472. 

In d Sf. Paid Rij. Co. v. Kellogg, supra, the 

Court said: 

“We do not say tliat even tlie natural and probable 
conseiiuences of a wrongful act or omission are in all 
cases to be chargeable to the misfeasance or non¬ 
feasance. Theg are vof iclien thare is a sufficient and 
independent cause operating between the wrong and the 
injury. In such a case the resort of the sufiFerer must be 
to the originator of the intermediate cause. But when 
there is no intermediate efficient cause, the original 
wrong must be considered as reaching to the 
effect, and proximate to it. The inquiry inunt, there¬ 
fore, always be whether there icas any interuiediafe 
cause disconnected from the primary fault, and self-op- 
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eraiing, which produced flic hi jury.” (Einpliasisj sup¬ 
plied) j 

In Atchison, Topeka <£■ Santa Fe Railway Company v. 
iUdhoun. 213 U. S. 1, 53 L. Ed. 671, the Court saiJji as 
follows: 

“ * * The law, in its practical administratio]|i, in 

cases of this kind rega;j;ds only proximate or imme¬ 
diate, and not remote, causes, and, in ascertaining 
whicli is proximate and which remote, refuses td in¬ 
dulge in metaphysical niceties. Where, in the sequence 
of events between th-c. original default afid the fimil mis¬ 
chief an entirely independent and unrelaied caus^, in¬ 
tervenes. and. is of itself sulJicient to stand as the cause 
of the mischief, the second cause is ordinarily regarded 
as the proximate cause and the other as the remote 
cause. Louisiana Mut. Ins. Co. v. Tweed, 7 Wall* 44, 
52, 19 L. ed. 65, 67. This is emphatically true u'he')\ the 
intervening cause is the act of some person entirehj^ un¬ 
related to the original actor. Nevertheless, a carefless 
j)erson is liable foi- all tlie natui-al and probable co^se- 
(luenees of bis misconduct. If tlie misconduct is pf a 
cbaiaeter wliicli, according to tlie usual experience of 
mankind, is calculated to invite or induce the inter¬ 
vention of .some subse(iuent cause, the interveiing 
cause will not excuse him, and the subsequent misemief 
will be held to be the result of the original miscond|Uct. 
This is upon the ground that one is held re.sponi^ible 
for all the consetiuences of his act which are natural 
and probable, and ought to have been foreseen b|y a 
reasonably prudent man. « * » ” j 

i 

The act of Matthews in taking the truck without peritiis- 
sion was a violation of law. It was a trespass upon! the 
defendant’s property and upon defendant’s rights. |rhe 
defendant’s driver could not foresee or reasonably antici¬ 
pate, and was not required to anticipate or guard agaipst, 
violations of law and trespasses upon property of sluch 
character, because, under all the evidence in this cas^, it 
api)eared without contradiction that there was nothing in 
existing conditions or prior experience that required,! or 
even suggested, that such action should be anticipated. If 
the independent act of a third party can ever break caijisal 
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connection, it certainly appears that this is the type of 
case in which it does break any causal connection that might 
otherwise be deemed to exist. 

And, there is another point to be considered in this con¬ 
nection. That is, apart from the theft itself, the negligent 
operation of the truck by Matthews, was in fact of such a 
reckless character as to make of it an extraordinary re¬ 
sponse to the situation created by the actor, and therefore 
a superseding cause of plaintitfs’ injuries. Compare, 
American Law Institute, Restatement, Torts, Section 447, 
Comment g. 

From all of which it conclusively appears that any act or 
omission of the defendant in this case that might be deemed 
negligence was at best the remote, and not the proximate, 
cause of the injuries sustained by plaintiffs. 

m. 

The Court Erred in Denying Defendant’s Motion for 

Directed Verdict. 

At the conclusion of the submission of all evidence the 
defendant moved the court to direct a verdict in its behalf 
(App, 60), and after entry of verdict and judgment duly 
filed its motion to set aside the motion and judgment and 
to enter judgment for the defendant in accordance with its 
said motion (App. 77). The court denied the motion, and 
the defendant earnestly urges that it erred in so doing. 

In Points I and II hereof, it has been demonstrated that, 
under the facts and circumstances existing in this case, the 
defendant’s driver was not negligent in leaving the truck 
unattended and unlocked, and that, in any event, any negli¬ 
gence on his part was not the proximate cause of the in¬ 
juries sustained by plaintiffs. This is abundantly clear on 
both the facts and the lavr. 

Apparently the Trial Justice was persuaded that the de¬ 
fendant’s contentions were sound, but he expressed himself 
as feeling constrained by the prior decision of this Honor¬ 
able Court in this case {Schaff v. Claxton, 79 U. S. App. 
D. C. 207, 144 F. (2d) 532), in that, in that decision this 



47 



Honorable Court said that “the evidence in the prcjsent 
case should have been submitted to the jury,” not\}rith- 
standing* its further statement that “appellant did not jiave 
a fair chance to raise and press at the trial, nor the court 
to pass upon the point concerning the keys.” 

The defendant urges that the Trial Justice misconstrued 
and misapplied this Court’s decision, and that that is| the 
real basis upon which all of the mishandling of this case 
resulted in the trial court. Of course, the court made the 
(luoted statement. But it seems to counsel for the dejfen- 
dant that the statement was not made in the sense and for 
the purjjose that the Trial Justice thought it had been made, 
for, if it had that would necessarily mean that this Honor¬ 
able Court was deciding, at variance with all long estab¬ 
lished law on the subject, that the defendant would be 
liable as a matter of law for any injury resulting if it 
should be established by the evidence that its vehicle had 
been left unattended with the key in the ignition swijtch, 
and that the facts and circumstances as to where the vehicle 
was left and under what surrounding conditions woul^ be 
whollv immaterial. In that view of the matter, this HoJior- 
able Court’s statement in Ross v. Hartman (78 U. S. App. 
D. C. 217, 139 P. (2d) 14) that “leaving a car unlocked 
might not be negligent in some circumstances” is devoid of 
any significance. 1 

C’ounsel for plaintiffs urged that the principle of exclud¬ 
ing liability for injuries not reasonably foreseeable ini the 
exercise of ordinary care was hot applicable because this 
Honorable Court had not mentioned it in its decision on the 
prior appeal in this case. In the first placo, the decision is 
short, and directed specifically to the point of opening the 
door to a recovery upon proper showing of negligence Jind 
proximate cause in the case of leaving a vehicle unattenjied 
and unlocked, where no statute is involved. In effect, the 
court held common law negligence and proximate ca|use 
might be found in some such cases. Plaintiffs’ argun:^ent 
is tantamount to saying that in the very common cas^ of 
an automobile collision that proof of the collision authorizes 
submission of the issue of negligence to the jury. But | we 
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know that that is not the law, for in each and every case 
plaintiff has the burden of proving negligence and proxi¬ 
mate cause before he is entitled to recover, and that is so 
because, as this court and all other courts hav’e held, the 
owner of an automobile is not an absolute insurer of all 
consequences that may result to others from the automobile, 
but is held liable solely upon principles of negligence. 

That brings us then to the proposition that this case 
should have been appraised like all other negligence cases 
by the Trial Justice, with a view to determining, when the 
motion for directed verdict was made, whether there was 
any basis in the evidence upon which the jury could prop¬ 
erly find for plaintiffs. Bradij v. Southern Railway Co., 
320U. S. 476; 88 L. Ed. 239; Pennsylvania R. Co. v. Chmu- 
herlin, 288 U. S. 333, 343; 77 L. Ed. 819, 824; Gunning v. 
Cooley, 281 U. S. 90; 74 L. Ed. 724. As was stated by the 
Supreme Court in the recent decision in the Brady case, 
supra: 

a * * ^ When the evidence is such that without weigh¬ 
ing the credibility of the witnesses there can be but one 
reasonable conclusion as to the verdict, tlie Court 
should determine the proceeding by non-suit directed 
verdict or otherwise in accordance with the applicable 
practice without submission to the jury or by judgment 
notwithstanding the verdict. By such direction of the 
trial the residt is saved from the mischance of specula¬ 
tion over legally unfounded claims. • * * 

“ * * * The rule as to when a directed verdict is 
X)roper heretofore referred to, is applicable to questions 
of proximate cause. • * * ” (Emphasis supplied) 

This case is not one where the result is dependent upon 
the credibility of the witnesses. It is one wherein all rea¬ 
sonable minds should agree that the action of defendant’s 
driver in leaving the truck unattended and unlocked for the 
few minutes required to make a delivery, was not negli¬ 
gence when there was no one around who might have been 
expected to take the truck or even meddle with it, and in 
which, even if such act be considered negligence, the slight 
and relatively insignificant omission of defendant’s driver 
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should not be deemed the proximate cause of plaintiffs!’ in¬ 
juries in the face of the unforeseeable, serious and wilful 
acts of Matthews in stealing the truck and in driving it neer- 

V ’ cr» I <_» 

ligently or recklessly so as to collide with the automobile in 
which plaintiffs were riding. Thereby, under all of the au¬ 
thorities, the Court should have granted defendant’s mo¬ 
tion for directed verdict, or thereafter should have gra::ited 
the motion for judgment. 


IV. 


If There was an Issue for the Jury, the Court Erre<ji in 
Denying Defendant’s Prayers Nos. 4, 5 and 6, anji in 
Failing to Instruct the Jury in Accordance Therewith. 

The primary position of the defendant is that the plain¬ 
tiffs failed to establish any facts or circumstances under 
which the danger of theft was so “great” that it shbuld 
have been foreseen and guarded against, so that in failing 
to do so, there could be any liability on the part of de|fen- 
dant. But if, in some view of the case not appreciated by 
counsel for defendant, the Court should be of the opinion 
that the evidence in this case raised issues for the d(|ter- 
mination of the jury, then it certainly follows from a^l of 
the authorities upon the subject that the court erred in 
denying defendant’s prayers Nos. 4, 5 and 6. 

The mere general definitions of “negligence” and “proxi¬ 
mate cause” do not give the jury any standards whereby 
applicable principles of law will direct the weighing of the 
evidence and the arriving at the proper conclusion upon the 
facts as found. Certainly, the jury in this case was given 
no standard whereby it could differentiate liability based 
upon foreseeable consequences as distinguished from t^iose 
remote or slight consequences that any person is not) re¬ 
quired to anticipate and guard against. The statements of 
the New York Court of Appeals in the case of Maloney v. 
Kaplan, snpra, are particularly pertinent in this conneclfion. 

Counsel confidently believe that if the jury had beeiji so 
instructed, a verdict upon the evidence in this case wquld 
have been exactly contrary to what it was. 
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CONCLUSION. 

In conclusion, it is respectfully submitted that : 

1. The i)laintiffs failed to establish any actionable nci*- 
lij»ence on the part of the defendant, and failed to establish 
that any neglig-ence on the part of the defendant was the 
proximate cause of the injury sustained by them. Con¬ 
fronted with the failure of proof in the evidence, the Trial 
Justice should have directed a verdict for the defendant, or, 
thereafter, should have granted defendant’s motion for 
judgment. There is no indication that the plaintiffs could 
adduce any further evidence at a retrial, for they have al¬ 
ready interrogated fully and at length all of the witnesses 
liaving knowledge of the facts, and, at tlie suggestion of 
j)laintiffs’ counsel, Matthews has now told the truth about 
the occurrence, so that a retrial could only result in the 
delay and expense of reproducing the showing made on 
tliis record. Thereby, this Honorable Court should reverse 
the judgment of the District Court and remand the case to 
tlie District Court with instructions to enter judgment uiion 
defendant’s motion. 

2. In the alternative, if this Honorable Court sliould be 
of the opinion that the evidence in this case makes out 
issues for the determination of the jury, the Trial Justice 
should have granted defendant’s prayers Nos. 4, 5 and 6, 
and this Court should reverse the judgment, and remand 
the case to the District Court with instructions to grant a 
new trial. 

James M. Earnest, 

1118 Woodward Building, 
Washington, D. C. 

Albert F. Beasley, 

316 Investment Building, 
Washington, D. C., 
Attorneys for Appellant. 
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R. W. CLANTON, INCORPORATED, a Corporalioji, 
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BOYD F. SCHAFF, ET AL., Appellees. | 


Appeal from the District Court of the United States for the 
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BRIEF FOR APPELLEES. 


STATEMENT OF CASE. , 

Appellant sets forth in its brief a full, complete and qijiitc 
extensiv’e account of the evidence and j^roceedings in jthe 
two trials of this cause. The following short countersti^te- 
ment contains what is deemed essential to a deterniinat|ion 
of the appeal. | 
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Appellant, in the business of distributing seafoods (App. 
38), employed George Glascoe to drive one of its trucks 
(App. 38). On the morning of May 7,1941, Glascoe parked 
appellant’s truck at the rear entrance of the Fat Boy Res¬ 
taurant, located on the corner of New York Avenue and 
Bladensburg Road, Northeast, while he went inside to make 
a delivery of fish (App. 29, 30, 33, 34). The truck was 
left unattended, with the key in the ignition lock (App. 
23, 31) in a parking space adjacent to the restaurant (App. 
35). 

Luther Matthews, an employee of the restaurant, took 
advantage of this opportunity to drive oif in the truck, 
without Glascoe’s knowledge or assent (App. 22, 23, 30, 32). 
As he was driving the truck along AVest Virginia Avenue, he 
negligently pulled over to the left side of the avenue, at¬ 
tempted to pass other vehicles, and ran head on into the car 
of appellee Schaff, in which all five appellees were riding 
to work (App. 13-21, 23). In the collision, Schaff’s car was 
damaged, and all five appellees were injured and later taken 
to Casualty Hospital (App. 12). 

Appellees brought this suit against appellant, who ad¬ 
mitted ownership of the truck (App. 4). 

The evidence at both trials established these essential 
fac^s. At the time of the first trial, the failure of Glascoe 
to remove the key, though it came out in the testimony, was 
not urged as a ground of liability, because Squires v. 
Brooks, 44 App. D. C. 320 (1916), had held such an act not 
to be a legal proximate cause of injuries resulting as they 
did in this instance. The case was tried on other issues and 
a verdict was directed for appellant. Appellees noted an 
appeal. After the record had been filed in this Court, in 
case No. 8620, the decision in Ross v. Hartman, 78 App. 
D. C. 217, 139 F. 2d 14 (1943), overruled Squires v. Brooks 
and held that the failure to remove an ignition key in vio¬ 
lation of a traffic regulation established both negligence and 
proximate cause as a matter of law. Accordingly, in their 
brief on the first appeal, appellees (then appellants) con- 
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tended that the case should be retried on the issue contained 
in the record concerningfiie failure of Glascoe to renjiove 
his key. j 

This Court held (79 App. D. C. 207, 144 F. 2d 532) jthat 
the traffic regulation did not apply to the parking spac^ be¬ 
side the restaurant, and for this reason, the liability |\vas 
not established as a matter of law, but that: | 

“* * * Under that ruling [the Ross case], the !evi- 
dence in the present case should have been submiited 
to the jury with instructions to find for the plainiliffs 
if they found that the defendant’s driver was negligent 
in leaving the car unlocked and that this negligence yas 
a proximate cause of the accident.” | 

On remand, the pleadings were appropriately ameniied 
(App. 7, 9). I 

At the second trial, the evidence again showed the failure 
to remove the ignition key, the taking of the truck and the 
ensuing injuries to the appellees. I 

Mr. Justice McGuire instructed the jury as follows (App. 
68-73): I 

“Now, what is the gist of this controversy? Five 
men on their way to work were injured as the result! of 
the collision of two motor vehicles. One of the vehicjles 
was stolen and being operated as a stolen vehicle uiion 
the highwav. The issue that vou have to decide! is 
whether or not leaving a truck unattended with an ig¬ 
nition key in the vehicle is negligence, and then the 
plaintiffs must go forward and prove that such negli¬ 
gence, if you should conclude that it was negligenpe, 
was the proximate cause of the injury. i 

“Now, what is negligence? * * * It is the failure |to 
use ordinary care in the management of one’s prUp- 
erty or person, living as we do in a highly integratjed 
and complex society. j 

“ * * * Thus we mean that in deciding whether or n|ot 
there was negligence in a given case that the conduct 
in question has to be scrutinized and considered in tiie 
light of all the surrounding circumstances, and tips 
rule, as I know is readily apparent to you, is predi¬ 
cated on common sense. It rests upon the basic fa^t 
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that a reasonably prudent person will react differently 
under different circumstances. An act of negligence 
under one set of conditions might not be an act of neg¬ 
ligence under another set of conditions. To repeat or 
recapitulate: It is what conduct might reasonably 
have been expected of a person of ordinary prudence 
under the same circumstances. * * * 
*»#*#**** 

“Now, ordinary care, as I have indicated, is that 
which persons of ordinary prudence exercise in the 
management of their own person and property in order 
to avoid injury to others. Inasmuch as the amount of 
caution used by the ordinary prudent person varies in 
direct proportion to the danger known to be involved 
ill an undertaking, it follows that in the exercise of or¬ 
dinary care the amount of caution required by law 
varies in accordance with what? With the nature of 
the act and the surrounding circumstances. 

“Now, leaving a car unlocked under some circum¬ 
stances might not be negligence, yet, it may well be 
negligence in another, and if as the result and in imme¬ 
diate sequence some other event occurs which would 
not have occurred if there was no negligence, one might 
be responsible even though his negligence comes first in 
point of time. 

##*##♦*** 

“Now, if the plaintiff should prove negligence, that 
is, the plaintiffs should prove negligence on the part 
of the defendant, that alone does not entitle them to re¬ 
cover. They must go a step further. They must show 
that the negligence was the proximate cause of the in¬ 
jury sustained. Actually, the question comes to your 
mind what is meant by proximate cause? 

“In legal terminology, the proximate cause of an in¬ 
jury is that cause which in natural and continuous 
sequence, unbroken by any eflScient intervening cause, 
j)roduces an injury and without which the result would 
not have occurred. It is that which in ordinary natural 
sequence produces a specific result. It may operate 
directly or put intervening agencies in motion. It is 
what pulls the switch or presses the button; it is what 
starts the ball rolling. 

“Now, of course, in law we recognize what is termed 
as an unavoidable or inevitable accident. These terms 
do not literally mean that it was not possible for such 
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an accident to have occurred. They simply denotel that 
an accident has occurred without havinji: been p^-oxi- 
mately caused by neg’ligence. Even if such an accident 
could have been avoided by the exercise of exceptional 
foresight, skill or caution, still, no one under thq cir¬ 
cumstances would be held liable for the injuries rejsult- 
ing from it. The mere fact an accident happened,'con¬ 
sidered alone, does not support an inference that some 
party to the accident was negligent. ] 

* * * • « * * «l«i 


The jury returned a verdict in favor of each appejllee, 
awarding $3,000 to Schaff for the loss of his car and |per- 
sonal injuries, $900 to Cullincy, and $500 each to Chapi^ian, 
]\[aher and Young for their personal injuries, a tota|l of 
$5,400. Appellant then noted this second appeal. j 

I 

SUMMARY OF ARGUMENT. I 

I 

The case of Ross v. Hartman, supra, and the oi)iiion 
on the prior apjDeal establish the law governing this case 
and show conclusively that the trial court correctly sub¬ 
mitted this case to the jury. Under the Ross case, if this 
truck had been parked only a short distance away, on a jiub- 
lic street, the traffic ordinance requiring the removal of| an 
ignition key would have been violated and the case would 

have involved onlv the assessment of damages. Under ithe 
• *1 '“1 
opinion on the prior appeal, the particular location of Ithe 

truck was not embraced bv the ordinance, and for that I'^ea- 
son, the questions of negligence and proximate cause wiero 
in issue as matters of fact to be submitted to the jury. Ap¬ 
pellant nevertheless seeks to convert the case into a matter 
of law. In other words, it is contended that the short dis¬ 
tance between the public street and the place where the 
truck was parked was sufficient to bridge the gap between 
negligence as a matter of law and no negligence as a matter 
of law, bet-ween proximate cause as a matter of law^ and no 
proximate cause as a matter of law. The situation does hot 
lend itself to division into such categories. Under the ruling 
of the prior appeal, negligence and proximate cause in the 
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circumstances of this case were matters upon which rea¬ 
sonable men mig'ht differ, and the jury in debating the mat¬ 
ter came to the conclusion that both negligence and proxi¬ 
mate cause had been established. 

The instructions of the trial court were singularly clear 
and understandable. The prayers submitted by appellant 

were incorporated in substance insofar as they were cor¬ 
rect. 

ARGUMENT. 

The ca^e of Ross v. Haxtmaji, 78 App. D. C. 217, 139 F. 
2d 14 (1943) and the opinion on the prior appeal (79 App. 
D. C. 207, 144 F. 2d 532 (1944)) establish the law gov¬ 
erning this case and sustain the judgment from which 
this appeal is taken. 

Squires v. Brooks^ 44 App. D. C. 320, was decided in 1910. 
In that case the owmer of an automobile left it standing on 
the street, unlocked, in violation of a police regulation, an 
unknown person apx^ropriated it to his own use and “while 
driving at a reckless and unlawful rate of speed, collided 
with plaintiff’s automobile, inflicting the damage for which 
an award is sought.” The injured person sued the owner. 
A demurrer to the declaration was sustained on the ground 
that no proximate cause was alleged. This Court, affirm¬ 
ing, then said: 

“* * * However negligent defendant may have been 
in violating the Police" Re.gnlations, he was in no way a 
party to the alleged reckless and unlawful acts which 
caused the accident.” 

Boss V. JJartman, 78 App. D. C. 217, 139 F. 2d, 14, was 
decided in 1943. A driver employed by the owner of a 
truck left it standing in a public alley outside a garage, un¬ 
locked, in violation of a similar traffic regulation.* Within 

* ' ‘ Locks on Motor Vehicles. Every motor vehicle shall be equipped "vrith 
a lock suitable to lock the starting; lover, throttle, or s^^•itch, or cear-shift lever, 
by which the vehicle is set in motion, and no person shall allow any motor 
vehicle operated bv him to stand or remain unattended on any street or in any 
public place ^^^tho‘ut first having locked the lever, throttle, or switch by which 
said motor vehicle may be set in motion.’' Traffic and Motor Vehicle Regula¬ 
tions for the District of Columbia, Section 58. 
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two hours an unknown person drove the truck away and neg¬ 
ligently ran over the appellant. The injured peifson 
brought suit against the owner and a verdict was direfcted 
for the owner on the authority of Squires v. Brooks. ^Dhis 

Court, reversing, said: 1 

I 

* * We cannot reconcile that decision with fjicts 
which have become clearer and iDrinciples which have 
. become better established than the}’ were in 1916, and 
we think it should be overruled. | 

“Everyone knows now that children and thieves jfre- 
quently cause harm by tampering with unlocked cars. 
The danger that they will do so on a particular occasion 
may be slight or great. In the absence of an ordinance, 
therefore, leaving a ear unlocked might not be negligent 
in some circumstances, although in other circumstaijees 
it might be both negligent and a legal or ‘proximate’ 
cause of a resulting accident. I 

“But the existence of an ordinance changes the situ¬ 
ation. * * • Violation of an ordinance intended to jjro- 
niote safety is negligence. If by creating the hazard 
which the ordinance was intended to avoid it brijigs 
about the harm which the ordinance was intended! to 
prevent, it is a legal cause of the harm. This comes 
only to saying that in such circumstances the law has 
no reason to ignore and does not ignore the causal rela¬ 
tion which obviously exists in fact. The law has excel¬ 
lent reason to recognize it, since it is the very relation 
which the makers of the ordinance anticipated. * *1*” 
“• * * This negligence created the hazard and 
thereby brought about the hai’m which the ordinajice 
was intended to prevent. It was therefore a legal] or 
‘proximate’ cause of the harm. Both negligence and 
causation arc too clear in this case, we think, for sjub- 
mission to a jury. j 

“The fact that the intermeddler’s conduct was itstelf 
a proximate cause of the harm, and was probably crijni- 
nal, is immaterial. * *■ * the conduct of the defendant 
or his agent was negligent precisely because it created 
a risk that a third person would act improperly, lln 
such circumstances the fact that a third person d(j)es 
act improperly is not an intelligible reason for excus¬ 
ing the defendant.” 1 

“* * • Appellee’s agent created a risk which was both 
obvious and prohibited. Since appellee was responsible 
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for the risk, it is fairer to hold him responsible for the 
harm than to deny a remedy to the innocent victim.” 


Schaff V. Claxton, 79 App. D. C. 207, 144 F. 2d 532, the 
former appeal in this case, was decided in 1944. A driver 
employed by the owner of a truck left it standing in a park¬ 
ing space adjacent to a restaurant. An employee of the 
restaurant, without the assent of this driver, drove the truck 
away and negligently ran into and injured appellees. Ap¬ 
pellees sued the owner. This Court, remanding the case, 
said: 

ii* * * Under that ruling [the Ross case], the evi¬ 
dence in the present case sliould have been submitted to 
the jury with instructions to find for the plaintiffs if 
they found that the defendant’s driver was negligent 
in leaving the car unlocked and that this negligence 
was a proximate cause of the accident.” 

Bullock V. DaMstrom, 46 A. 2d 370, was decided by the 
Municipal Court of Appeals for the District of Columbia in 
1946. A taxi driver left his cab with ignition key in the 
lock and with a patron in the rear seat while he stepped 
into a store. The patron drove away in the cab and negli¬ 
gently ran into plaintiff’s car. Suit was brought against 
the taxi driver and resulted in a finding for plaintiff. There 
was some doubt whether the traffic regulation had been vio¬ 
lated, but the court, affirming, said: 

“In the instant case the trial court sat without a 
jury; and, under the ruling in the Schaff case, we think 
it was for him to determine whether, under the particu¬ 
lar circumstances, the defendant was negligent in leav¬ 
ing the taxicab with the passenger in it and the key in 
the ignition, and, if so, whether such negligence was a 
proximate cause of the collision. The trial judge hav¬ 
ing answered both of these (piestions adversely to the 
defendant, -sve cannot disturb the judgment.” 

Cf. Gasque v. Saidman, 44 A. 2d 537, at page 539 (Mun. 
App. 1945). 
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Howard v. Swagart, 82 App. D. C. —, 161 F. 2d G5li was 
decided in 1947. A car was left unlocked in a private jjark- 
ing- garage. One employee of the garage look the cal* for 
his personal use. Another emidoyee later borrowed it jfrom 
him and negligently ran into plaintiff. Suit was brduglit 
against tlie owners of the parking garage. This Coujt af¬ 
firmed a judgment in favor of the garage owners oii the 
g]-ounds that “leaving a car unlocked in a private packing 
lot garage does not constitute negligence” and that causa¬ 
tion was too remote where two unauthorized takings jof a 
ear had intervened. In its opinion, this Court said: ! 

a* * * these cases, Ross v. Hartinan, 

we held that an owner of a vehicle was liable to a plain¬ 
tiff who was injured when struck by the vehicle dijiven 
by an intermcddler who wrongfully drove it froini a 
public alley where it had been left l)y the owner’s ai|:ent, 
unattended, with the key in the ignition switch, in {vio¬ 
lation of a traffic regulation. In the second of tliese 
cases, Schaff v. Cla.xton. we extended this liability to 
the owner of a vehicle where his employee left thej ve¬ 
hicle unlocked with the key in the ignition in a private 
])arking space beside a ]-ostaurant not a ‘ “pijblic 
s]')aee” within the meaning of the ordinance’ requildng 
veliicles to be locked, and a third party in attempfing 
to move the vehicle injured the plaintiff. j 

* * Dealing with the causation as])ecl first, ^Ins 
court has defined the ])roxiniate cause of an injury to 
be ‘that cause which, in natural and continual sequejice, 
unbroken by any efficient intervening cause, prodi^ces 
the injuiy and without which the result would not l^ave 
occurred.’ S. S. Kresge Co. v. Kenny. The effeej of 
our decisions in the Ross and Schaff cases was that a 
wilful, malicious and criminal act of an intermeddler 
was not an ‘efficient intervening cause’ in the circ^nn- 
stances there pi-esented where the action was between 
the injured party and the owner of the car, and wh(ere 
the owner was held responsible. * * *” | 

I 

Appellant contends that there should have been a j di¬ 
rected verdict in its favor, that no reasonable person coyld 
possibly conclude that it was negligence to leave the trjick 
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unlocked at the Fat Boy Kestauraiit, or that the collision 
was proxiinately caused by this act. This contention simply 
ij!:nores, and seeks to have this court repudiate, what was 
said in the comparatively recent opinions above cited, in¬ 
cluding: Schaff V. Claxton, the former appeal in this very 
case. The evidence of the circumstances under which Glas- 
coe left the truck unlocked at the Fat Boy Restaurant, 
which this Court on the former appeal found sufficient for 
jury determination, did not vary substantially from one 
trial to the other. In fact, the evidence at the second trial, 
if anything, establishes the negligence of Glascoe more per¬ 
suasively. The restaurant lies between New York Avenue 
and Bladensburg Road. There is a driveway and parking 
space all around the building, and the position of the truck 
was described as being “50 to 75 feet” from the street 
(App. 24, 28, 30, 34, 35, 36, 47, 57, 59). In other words, al¬ 
though on private property, it was almost as open to the 
l)ublic as the street itself. The jury had before it photo¬ 
graphs of the exact location where the truck was parked 
and diagrams were drawn on a blackboard (App. 36-37, 35). 

Had the truck been parked only a short distance away on 
the adjacent public street, the traffic regulation would have 
applied. In such case, appellee would have been entitled to 
a directed verdict on the authority of Ross v. Hartman. 

“• * * To pass from a directed verdict for plaintiff, 
through the area of jury questions, to a directed ver¬ 
dict for defendant, requires very strong, com])elling 
evidence on behalf of defendant. It requires evidence 
which destroys all inferences and ])resnmptions sup¬ 
porting plaintiff and which raises no doubts against de¬ 
fendant. * * *” 

Tliscox V. Jackson. 75 App. D. C. 293, 294; 127 F. 2d, 
160, 161 (1942). 

The decision on the prior ai.)peal placed the issues in this 
case in the “area of jury questions.” The issues were sub¬ 
mitted to the jury, and the jury rendered its verdict. Ap¬ 
pellant, nevertheless, appears to contend in the face of that 
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decision that the ease has passed “through the area of! jury 
questions’’ to a case for directed verdict. j 

At the second trial a parade of witnesses marched tb tlie 
stand to state that they, too, leave their keys iii the igiiition 
lock when they deliver goods to the Fat Boy Restaulrant. 
There was the bread man (App. 41, 46), the linen man (App. 
46, 4.9), the Royal Crown Cola man (App. 49, 51), the beer 
man (App. 51, 52), the food specialty man (App. 52, 54], the 
grocery man (App. 54, 56), the ice cream man (App. 56, 
58), and the coffee man (App. 58, 59). Two of these driv¬ 
ers, in describing the manner of making deliveries ai; the 
Fat Boy Restaurant, volunteered the information that they 
left the key in the ignition lock as a customary procedure 
(App. 43, 50). The others had to be asked specifically on 
this point. On cross examination, nearly all admitted jthat 
the failure to remove the kev was a matter of convenience 

* I 

and liaste so that they could get on with their deliveries 
(App. 49, 51, 54, 56, 58, 59). One driver expressed a belief 
that it was safe on private property, but admitted that he 
could be wrong (App. 46). Another specifically stated that 
ho was in a hurry and had no thought of safety measures 

(App. 49). ^ ^ _ . . ! 

It is not surprising that this display of solidarity j did 
not impress the jurors. The nature of this evidence jvas, 
aside from tlie question of credibility, not such as to renjove 
the case from the “area of jury questions.” In any auto¬ 
mobile negligence case it would be possible to present! tlie 
testimony of countless witnesses that they had violatedj the 
particular standard of due care involved, for instance jhat 
they had driven too fast or even customarily did so. The 
difficulty with this approach is that custom ary precautions 
do not establish the standard of due care. Ilellwcg v. Cliesa- 
peake <& Potomac Telephone Co., 71 App. D. C. 346, IIQ F. 
2d 546 (1940). j 
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The instructions of the trial court were correct, clear, and 
understandable. They incorporated the prayers sub¬ 
mitted by appellant insofar as they correctly stated 
the law. 

Ill the altoniative, appellant contends that the cliar^e to 
the jury was incorrect and that the case should be sent back 
for a third trial. It is the practice of .Justice McGuire, and 
he so informed counsel, not to j::rant “prayers’’ or requests 
for instructions in the exact form presented, but to incor¬ 
porate the reiiuests, insofar as they correctly state the law, 
in their proper context in his own charge to the jury. 

“A party has no vested interest in any jiarticular 
form of instruction. This is true, even though the 
proffered prayer may be unobjectionable in itself, 
standing alone, as a statement of law. What the lan¬ 
guage of the instructions siiall be is for the trial judge 
to determine. If, on examination of the entire charge, 
it appears that the juiy has been fairly and adequately 
instructed, the requirements of the law are satisfied.” 

Cohen V. Evening Star Neicspaper Co., 72 App. D. C. 

2r)8, 113 F. 2d 523 (1940). 

The colloquy in the record (App. 67-68) indicates that 
there was some question about the requests made by appel¬ 
lant (App. 75-76), but concludes with the statement, “I will 
grant that in substance.” In making his chjirge to the jury, 
.Justice McGuire said, among other things, the following 
(App. 70-71):* 

“* * * Five men on their way to work were injured 
as the result of the collision of two motor vehicles. 
One of the vehicles was stolen and being operated as a 
stolen vehicle unon the highwav. The issue that vou 
have to decide is wheth.er or not leaving a truck unat¬ 
tended with an ignition key in the vehicle is negligence, 
and then the ])laintitts must go forward and prove that 
such negligence, if you should conclude that it was neg¬ 
ligence, was the proximate cause of the injury. 

* Emphasis throughout this brief supplied.' 
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“Xow, what is iieg-ligeiice ? * * * It is the failure to 
use ordinary care in the management of one’s property 
or person, living as we do in a highly integrate^d and 
complex society. j 

* * « * * # * *j«ii 

“Now, ordinary care, as I have indicated, ij that 
which persons of ordinary prudence exercise in the 
management of their own i)erson and property in order 
to avoid injury to others. Inasnmch as the ainoifnt of 
caution used by the ordinary prudent person varies in 
direct proportion to the danger known to be involved 
in an undertaking, il follows that in the exercise of or¬ 
dinary care the amount of caution required by law' 
varies in accordance with what ? With the nature of 
the act and the surrounding circumstances. 1 
^‘Now, leaving a car unlocked under some circum¬ 
stances might not be negligence, yet, it may well be neg¬ 
ligence in another, and if as the result and in immediate 
so<]uence some other event occurs which would not have 
occurred if there was no negligence, one might be re¬ 
sponsible even though his negligence comes first in 
point of time.” ^ ■ i 

I 

1 

In the Ross case, referred to and relied upon in the opin¬ 
ion on the prior appeal, the following concise statemei|t ap¬ 
pears : I 

Everyone knows now that children and thieve)^ fre¬ 
quently cause harm by tampering with unlocked \^cars. 
The danger that they will do so on a particular occa¬ 
sion may be slight or great. In the absence of an jordi- 
nance, therefore, leaving a car unlocked might not be 
negligent in some circumstances, although in otheji* cir¬ 
cumstances it might be both negligent and a leg’ll or 
‘proximate’ cause of a resulting accident.” j 

j 

The above-quoted part of the charge i:)lainly expresses 
the law as so established. It clearly states that leaving a 
car unlocked might or might not be negligent, depeijding 
on the circumstances, and that the amount of eautioji re¬ 
quired varies in “proportion to the danger known to lie in¬ 
volved.” I 
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It must be remembered that the jury liad just heard two 
days of testimony and the opening and concluding argu¬ 
ments of counsel concerning the omission of Glascoe to re¬ 
move his keys, a fact which stands undisputed and uncon¬ 
tradicted in the record. Much of the evidence was of the 
hurried actions of other drivers in similarly risking theft 
of their vehicles by leaving their keys in ignition locks. 
Following upon all of this, the charge given by .Justice 
McGuire in the context of the trial clearlv conveved the 
idea, contained in the requests submitted for appellan't 
(x\pp. 75-76), that the jury should consider, in tlie light of 
the circumstances, the reasonable anticiiDation of the theft 
which actually did occur. 

Prayers 5 and 6 (App. 75-76) were somewhat technical 
in attempting to inject the element of the reasonable antici¬ 
pation of harm into the question of proximate cause. Even 
if appellant were correct in the abstract statement of the 
law, the point is academic. The jurors were instructed to 
consider the “danger known to be involved”, and the ver¬ 
dict necessarily shows that they considered the danger of 
theft such that a prudent person would have removed the 
ignition key. It would have been only confusing and redun¬ 
dant to say, “First you must consider reasonable anticipa¬ 
tion of theft in connection with negligence, and if you find 
negligence you must again consider reasonable anticipation 
of theft in connection with proximate cause.” The problem 
would be the same in both instances. The prayers of ap¬ 
pellant were hence fairly before the jury, and there can be 
no complaint on this score. 

The definition of proximate cause given to the jury (App. 
72), including the qualifications as to inevitable accident 
and results which could be prevented only by exceptional 
foresight, was in accord with District of Columbia law. 

Howard v. Swaqart, 82 App. D. C. —, 161 F. 2d 651 
(1947) 

S. S. Kresqe Co. v. Kenney, 66 App. D. C. 274, 86 F. 
2d 651 (1936). 





In Washington, A. S Mt. V. R. Co. v. Luhens, 3^ App. 
D. C. 44-2 (1909), a similar effort to inject a requili-ement 
that the consequences of a negligent act be necessarilly fore¬ 
seeable was presented to the court and rejected. In ills opin¬ 
ion affirming the case, this Court reviewed the traditional 
authorities and said: I 

accordance with the doctrine stated, jthe de¬ 
fendant became liable for all of the direct, naturjal con- 
quences of its negligence that would not only certainly 
i-esult, but also for such as might probably resuli, from 
the wrongful act, without regard to its reasonat^le an¬ 
ticipation of such consequences.” ! 


The main burden of appellant’s argument seeiiis] to be 
that there was an efficient intervening cause which I would 
break the chain of causation and prevent the liability of 
appellant in this instance. Such a contention is wholly in¬ 
consistent, of course, with the opinion in Ross v. Uqrtman 
and the corollary decision of this Court on the fonder ap¬ 
peal. In the very recent case of Howard v. Swag art, ^^<nipra, 
this Court referred to both of those decisions, sayin^g that 
“a wilful, malicious and criminal act of an intermeddlj3r was 
not an ‘efficient intervening cause’ in the circumsjtances 
there presented” (161 F. 2d at p. 655). | 

In effect, the argument is that the granting of the [pray¬ 
ers in the precise form asked for would have resulted in a 
verdict in favor of appellant. Such reasoning is unte|nable. 
No particular factor can be singled out as tlie produegr of a 
desired result, and it always has been the law and a rule of 
common sense that all of the factors must bo considered in 
reaching a proper conclusion, and there is nothing in the 
record in this case which suggests a failure on the p^irt of 
the court or the jury to take all factors into account. I 


Accordingly, the short and simple answer to thist case 
is that on both issues, negligence and proximate caus^, the 
trial court followed the mandate and opinion of this (bourt, 
instructed the jury on the standards of due care and proxi¬ 
mate cause in accordance with established law, and the ver- 
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diet and judgment in favor of appellees should, therefore, 
be affirmed. 

Cases from other jurisdictions cited by appellant either 

sustain the position of appellees or are inconsistent with 
the law in the District of Columbia or not in point. 

The brief on behalf of the appellant sets forth at great 
length cases from other jurisdictions, particularly Xew 
York, in which unattended motor vehicles were involved. 
Each case was different on its facts and i)resented differ¬ 
ent problems. Some are from jurisdictions which do not 
follow the doctrine established in the District of Columbia 
in the Ross case and the former appeal in this case. 
Others, unlike this one, involved the question whether the 
driver had or had not secured his vehicle so as to prevent 
tampering by unauthorized persons. Here, it was undis¬ 
puted that the vehicle had not been secured by the removal 
of the ignition key. There was no denial of it, so that the 
jury had only to consider time and place in determining the 
(questions of negligence and i)roximate cause. Most of the 
cases cited from other jurisdictions involved tampering by 
children, a hazard somewhat different from the hazard of 
theft by adults, of which one necessarily must be aware at 
all iin'ies. A thief gives no warning of his presence, and 
])recautions against his possible approach are constantly 
required, as the ordinance construed in the Ross case shows. 
In a metropolitan district such as the District of Columbia 
it is a matter to be guarded against at all times. Accord¬ 
ingly, the many cases cited and reviewed in appellant’s 
brief, while interesting, are not determinative in this cause. 

The one point which runs continuously through the New 
York cases is that the negligence in leaving the vehicle un¬ 
attended is a matter for jury determination, a rule quite 
consistent with the results obtained in the court below. 
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CONCLUSION. 1 

I 

It is respectfully submitted that the judgment entej'ed 
on the verdict below, rendered in proceedings pursuantj to 
the mandate of this Court, should be affirmed. j 

Caesar L. Aiello, i 

Llewellyn C. Thomas, | 

901 Hibbs Building, j 

Washington 5, D. C., | 

Attorneys for Appellees, j 
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